“Peace, order, justice and 
law cannot long endure if the 
ideas on which they are based 
and the practices in which they 
are embodied are fundamen- 
tally unsound.”—Costanzo, 
“The Graeco-Roman Politeia 
The City of Men,” Fordham 
Law Review, June, 1951. 
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The Obligation to 


Reporting to our readers this month is 
Charles W. Tye, of the Royal-Liverpool 
Insurance Group, New York, New York. 


7 HE OBLIGATION tto defend liti- 
gation against an assured under the 
provisions of a liability policy presents 
important problems for insurance company 
counsel. There are, essentially, two classes 
of cases where this duty to defend may be 
at issue: (1) where there is a question of 
coverage or for one reason or another there 
has been a policy breach making the policy 
voidable at the option of the insurer and 
(2) where the policy limits have been ex- 
hausted with resultant lack of financial inter- 
est on the part ef the insurer in continuing 
the litigation. 


Question-of-Coverage 
or Policy-Breach Cases 


The first class of cases presents the prob- 
lem in the first instance as to whether the 
company should enter the litigation and 
defend on behalf of the assured.» For ex- 
ample, it may be doubtful whether the auto- 
mobile involved in the accident was the one 
actually covered by the policy, or whether 
driven by an authorized driver, or whether 
the condition of prompt notice of the acci- 
dent has been legally met. At the outset of 
litigation the insurer may not be able to 
determine with finality whether there is the 
defense of noncoverage or breach. As a 
rule, if the company proceeds to defend 
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under these circumstances it cannot later 
assert nonliability on grounds of noncover- 
age or breach of policy conditions. On the 
other hand, it loses the chance to control 
the litigation if it disclaims liability, and if 
it erroneously disclaimed it may have to pay 
not only the judgment up to the policy limits 
but also the expenses incurred by the as- 
sured in handling his own defense. There 
are two avenues open to the insurance com- 
pany where this problem exists, both of 
which may be pursued simultaneously. It 
can defend under a nonwaiver agreement, 
or seek a declaratory judgment determining 
its liability. 

The technical aspects of the nonwaiver 
agreement should be clearly understood, 
since its basic purpose is to control the 
litigation by entering the defense but still 
retaining the right to assert noncoverage 
or policy breach. Consent of the assured, 
either by bilateral agreement or tacit acqui- 
escence to the unilateral reservation of rights 
by the insurer, is necessary. In addition, 
there are two limitations to the use of the 
nonwaiver agreement. First, the basis for 
the disclaimer must be made known to the 
assured or the defense to liability with re- 
spect thereto is waived. Second, the com- 
pany must give a “timely” notice of its 
position or there may be a waiver. What 
is timely depends upon the factual situation 
in each case. For example, the insurance 
company cannot handle all the pretrial 
details with knowledge of noncoverage or 
breach and then, on the day before trial, 
disclaim. This was the situation in Farrel 
v. Merchants Mutual Auto Liability Insurance 
Company (196 N. Y. S. 383). However, if 
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the insurance company merely files a notice 
of appearance and then disclaims, there is 
no waiver unless there was, in fact, detri- 
ment to the assured. Associated Indemnity 
Corporation v. Garrow Company, (3 Fire AND 
CasuaALty Cases 436, 39 F. Supp. 100, aff'd 
125 F. (2d) 462). It has also been held that 
there is no prejudice and consequently no 
waiver irrespective of knowledge of non- 
coverage throughout the course of the trial 
where the assured was represented by his 
own attorney. Lunt v. Aetna Life Insurance 
Company (261 Mass. 469), but see Tulare 
County Power Company v. Pacific Surety 
Company (43 Cal. App. 315), for contra 
holding. 


Frequently, of course the assured will re- 
fuse to consent to the nonwaiver agreement, 
irrespective of the fact it is usually to his 
advantage to do so. Whether the assured 
may have waived his refusal to consent may 
then become an issue in cases where the 
company enters the defense without objec- 
tion after the assured has refused but there- 
after receives a notice of reservation of 
rights. The decisions are in conflict as to 
whether the assured, by his inaction, im- 
pliedly consents. They seem to rest on 
whether the assured was prejudiced. Clark 
Motor Company v. United Pacific Insurance 
Company (4 Fire AND Casua.ty Cases 785, 
172 Ore. 145), and DeHart v. Illinois Casualty 
Company (9 AUTOMOBILE CASEs 446, 116 F. 
(2d) 685). 


In cases where nonwaiver is not feasible 
or where there is refusal by the assured to 
consent, there is another avenue open to the 
company. It can seek a declaratory judg- 
ment as to liability which would also deter- 
mine the question of the duty to defend. 
Generally, liability under the policy is the 
proper subject for declaratory relief, and 
most states and the Congress authorize de- 
claratory relief, provided the case involves 
an actual controversy appropriate for ju- 
dicial determination. There are, of course, 
specific limitations to this type of relief, 
such as the pendency of other litigation and 
the narrow policies of state courts. Then, 
too, the federal courts are not available 
unless the jurisdictional amounts are met 
and there is diversity of citizenship. Before 
embarking on declaratory relief, therefore, 
insurance company counsel should be fully 
aware of the difficulties and limitations in- 
volved, since normally the courts are reluc- 
tant to grant a declaratory judgment unless 
it will settle a controversy which would not 
necessarily be resolved in the liability ac- 
tion against the assured. Maryland Casualty 
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THIs ISSUE IN BRIEF 


The Supreme Court’s recent denial of 
review in the Gandelman case has again 
spotlighted some of the practical prob- 
lems regarding binders. Edmund T. 
Delaney discusses these problems and 
explains the use and effect of binders 
on page 189. 


A conversion privilege within 31 days 
after termination of employment does 
not operate to keep a group policy in 
force, but constitutes an option, ruled 
the California District Court of Ap- 
peals. Page 233. 


The difference in the treatment of the 
estoppel claimed in a bill of lading 
situation from that in the insurance 
policy is given special attention by 
Joseph B. Abrams in his article on 
estoppels. Page 171. 


The value of an inflammatory and 
prejudicial argument as well as the 
effective use of a few poetic and 
Biblical aids in the trial of a third- 
party action is discussed and well- 
documented from his own experience 
by John J. Watts in his article on 
page 175. 
3 





New York State Superintendent of 
Insurance A. J. Bohlinger criticizes 
proposed Article IX-F, which would 
ease the expense limitations on life 
insurance companies (page 221). 











Company v. Consumers Finance Service (2 
AUTOMOBILE CAsEs 70, 101 F. (2d) 514); 
Auto Mutual Indemnity Company v. Moore 
(235 Ala. 426); Indemnity Insurance Company 
v. Kellas (31 AutTomosite Cases 295, 173 F. 
(2d) 120). 


It may be that neither of these remedies 


is available. Thus, if the assured will not 
consent to nonwaiver, and declaratory relief 
is denied because the tort action will resolve 
all issues, the only thing insurance company 
counsel can do is to take the calculated risk 
as to the probable liability under the policy 
and proceed to defend or disclaim and with- 
draw accordingly. 
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In the most recent case involving this 
question, Boyle v. National Casualty Com- 
pany (7 FrrE AND CASUALTY CaSEs 695), just 
decided by the United States Court of 
Appeals for the District of Columbia, the 
company disclaimed and refused to defend, 
asserting that any liability arising out of 
the pending action was not within the policy 
coverage. Without detailing the facts which 
caused counsel for the company to reach 
the conclusion of noncoverage, other than 
to say it was an accident not covered and 
was successfully defended by assured’s own 
counsel after disclaimer, the assured sued 
the insurer for counsel fees and expenses 
of litigation. In affirming the judgment of 
the trial court in favor of the insurer, the 
appellate court held that the obligation to 
defend, as contrasted with the obligation to 
pay a judgment in a third-party action, is 
determined by the nature of the action as 
reflected in the complaint. The court made 
the following pertinent observations: 


“The obligation of the insurance company 
to defend an action against insured, as dis- 
tinguished from its obligation to pay a judg- 
ment in that action, by the overwhelming 
weight of authority is to be determined by 
the allegations of the complaint. This obli- 
gation is not affected by facts ascertained 
before suit or developed in the process of 
litigation or by the ulttmate outcome of the 
suit. If the allegations of the complaint 
state a cause of action within the coverage 
of the policy the insurance company must 
defend. On the other hand, if the complaint 
alleges a liability not within the coverage 
of the policy, the insurance company is not 
required to defend. In case of doubt such 
doubt ought to be resolved in the insured’s 
favor. 


“In the instant case it is plain that Pine’s 
complaint alleged a personal assault and 
battery committed by the insured and it 
is also plain that such a claim was outside 
the policy coverage. Under the test above 
stated, it follows that the insurance com- 
pany was not obligated to defend.” 


The court also answered the contention 
that separate obligations are created, one to 
defend and the other to provide coverage. 
The court noted, “This argument overlooks 
the fact that the agreement to defend was 
limited by the words ‘as respects insurance 

,” 


afforded by this policy’.” The court also 
reviewed various cases, and said: 


“There has been a lack of unanimity among 
the cases as to whether the undertaking to 
pay and the undertaking to defend are inde- 
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pendent undertakings. However we think 
it is agreed that the duty to defend is broader 
than the duty to pay, and under certain cir- 
cumstances an insurer may be compelled to 
pay the costs of defense even though not 
liable to pay the judgment against the in- 
sured. Nevertheless there are few, if any 
cases holding that an insurer is bound to 
defend a complaint stating a claim clearly 
beyond the coverage of the policy. And we 
know of no case holding that under policy 
provisions like those here involved the in- 
surer must defend all groundless suits irre- 
spective of the coverage provisions of the 
policy.” 


Cases Involving Exhaustion 
of Policy Limits 


The other class of cases involves the duty 
to defend after the policy limits have been 
exhausted, assuming policy coverage and no 
policy breach. This problem is becoming 
more and more important in view of the in- 
flationary trend in jury awards, as well as 
liability involving a multiplicity of suits. Un- 
fortunately, there is little case law as to the 
duty to defend in this situation, so that no 
definite rule can be formulated with finality. 
However, there are a few cases which estab- 
lish certain basic principles which should 
be studied by counsel confronted with the 
problem. The statutes and trend of court 
decisions in a given jurisdiction should be 
examined in the light of the following cases, 
together with the general proposition that 
continuing to defend with no financial inter- 
est may fall within the area of unauthorized 
practice of law. The American Bar Associa- 
tion and the Insurance Industry of Insur- 
ance Adjusters have formulated certain 
principles in this respect which should be 
examined since they are premised on the 
concept of a direct financial interest. In 
view of the importance of the following 
cases, they will be dealt with in considerable 
detail. 


McCarty Case 


In Lumberman’s Mutual Casualty Company 
v. McCarty, et al. (8 Atl. (2d) 750), a petition 
for a declaratory judgment to determine 
whether the insurer is under an obligation 
to further defend an action brought against 
McCarty by Bullard and to determine 
whether it is under an obligation to pay the 
whole or any part of any judgment which 
may be recovered in the action, was filed. 
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Factually, it appeared Bullard’s minor son 
received personal injuries by reason of the 
negligent operation of an automobile by the 
defendant’ McCarty. Bullard instituted an 
action at law against McCarty on behalf 
of his son and another for his loss. There 
was a Verdict for both plaintiffs; and, on 
appeal, a new trial was ordered in the action 
of the father. The insurer, having issued 
a policy of liability insurance covering the 
automobile operated by McCarty, assumed 
the defense of these actions and after the 
above opinion was handed down, paid the 
$5,000 policy limit on account of the judg- 
ment obtained on behalf of the son; the 
above sum being the full limit of its cover- 
age “on account of bodily injuries” sustained 
by one person. After making this payment, 
it notified the defendant, McCarty, that it 
had discharged its obligations under the 
policy and directed him to obtain other 
counsel to take charge of the further de- 
fense of the action brought by the father. 
Upon refusal of McCarty to do so, the com- 
pany brought this petition. 


The court found for the insurance com- 
pany and stated: 


“As we construe the policy it obligates 
the insurer to pay the liability of the insured 
up to the policy limits, and in addition there- 
to to pay those items of expense which it 
has definitely assumed. Until these duties 
of payment are fully performed, it also has 
the duty either to settle or to conduct the 
defense of actions against the insured. But, 
upon performance of its duties of payment 
its duty to defend ceases to exist and the 
further defense of any action pending there- 
after must be conducted and may be con- 
trolled by the insured. 


“This does not necessarily mean that the 
insurer may elect to pay the full limit of 
its coverage to the insured and thereby cast 
upon his shoulders the full burden of in- 
vestigation, settlement or defense from the 
beginning. The reason for this is that the 
plaintiff, unlike the insurer in Sanders v. 
Insurance Co., 72 N. H. 485, 57 A. 655, 101 
Am. St. Rep. 688, did not so stipulate in 
its policy. Neither do we mean to hold that 
an insurer may abandon its defense of a 
claim within the terms of its policy in mid- 
course and under circumstances which are 
prejudicial to the rights of the insured. 
Brassil v. Casualty Company, 210 N. Y. 235, 
104 N. E. 622, L. R. A. 1915A, 629. Having 
elected to defend rather than to settle, the 
insurer’s duty is to defend in good faith and 
with due diligence and in such a way as to 
protect the rights of the insured, but, having 
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done so up to final judgment and then _ 
having paid that judgment and incidental 
expenses to the full limit of its obligation, 
we are of the opinion that it thereafter has 
no duty of defense.” 


There was a dissenting opinion in the 
case, upon the ground that the majority 
opinion disregarded the language of the 
policy and construes the promise of the 
insurance company to defend, not as an 
undertaking for the benefit of the assured, 
but as a stipulation for the benefit of the- 
insurer. 


Howard Case 


This dissenting opinion was followed in 
the recent case of American Casualty Com- - 
pany of Reading v. Howard (35 AUTOMOBILE 
CAses 704, 187 F. (2d) 322), although fac- 
tually it is not identical to the preceding 
case. This was an action by. the American 
Casualty Company against Howard and 
others for a declaratory judgment deter- 
mining its obligations under an automobile 
liability policy issued to the defendant, as 
a result of wrongful death and survival 
actions against the named defendant arising 
from an automobile-motorcycle collision. 
Under its policy, it agreed to indemnify the 
assured against legal liability arising out of 
any accident in which the automobile was 
involved to the extent of $5,000 for personal 
injury to or the death of one person and 
$5,000 for property damage (coverages A 
and B). 


While the policy was in force the assured’s 
car, while driven by a party with assured’s 
permission, was involved in an accident re- 
sulting in fatal injuries to a Mr. Roberts. 
A civil action was brought by the adminis- 
trator of the estate of Roberts against the 
driver of assured’s car seeking $50,000 in 
damages on account of the alleged wrongful 
death of Roberts for the benefit of de-’ 
ceased’s surviving relatives. The action re- 
sulted in a verdict in favor of the plaintiff 
for $7,000. American paid $5,000 and costs. 
The administrator of Roberts then instituted 
another action against the driver for con- 
scious pain and suffering endured by Rob- 
erts before his death. The amount sought 
was $25,000. The complaint was later 
amended to include a claim for property 
damaged. American then commenced a civil 
action for a declaratory judgment. 


The court found that American was obli- 
gated to defend the pending action against 
the driver and should a judgment therein 
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be recovered against the driver, to pay such 
part of this judgment as may properly be 
allocated to property damage apart from 
damages awarded for the pain and suffering 
of the deceased; and, that American is not 
obligated to repay the $2,000 which was 
over and above the policy limit in the first 
action. 


The circuit court agreed with the district 
judge wherein he said: 


“To hold that the cited provisions of the 
policy contract limiting their application to 
coverages A and B, were intended to take 
back the positive and unambiguous obliga- 
tion that ‘the company shall (a) defend in 
his name and behalf any suit against the 
insured . . ., even if such suit is groundless, 
false or fraudulent,’ would be to violate or 
disregard the well established legal principle 
that the words of a contract are to be ac- 
corded their plain and ordinary meanings, 
or else to hold the contract ambiguous and 
then construe it favorable to the author of 
the ambiguity. 


“I agree most heartily with the portion 
of the opinion in Lumbermen’s Mut. Cas. Co. 
v. McCarthy, (90 N. H. 320) 8 A. 2d 750, 126 
A. L. R. 894, cited in plaintiff’s brief, which 
says, ‘It seems to us that the primary obli- 
gation imposed upon the insurer was to pay 
the insured’s legal liability for damages on 
account of the contingencies specified,’ but 
I do not agree that the performance of that 
primary obligation dispensed with the neces- 
sity of performing the other obligation to 
defend suits, even if the latter obligation be 
regarded as of minor importance after full 
performance of the first. I ‘cannot assume, 
in the absence of express words, that such 
a result was in contemplation of the parties 
to the contract of insurance.’” 


Two other recent cases, involving differ- 
ent factual situations, also require comment. 


In Denham v, LaSalle-Madison Hotel Com- 
pany (6 Fire aNp CAsuatty Cases 673, 168 
F. (2d) 576), evidence established that a 
hotel fire compelling all guests to leave in 
great haste was the proximate cause of all 
the losses sustained by the guests whose 
property was damaged by fire, smoke or 
water or disappeared or was stolen from 
their rooms within a 17-hour period after 
the fire commenced, during which time the 
property, through no fault of the hotelowner 
remained unprotected. It was held that all 
such losses were the result of “one occur- 
rence or catastrophe” within the liability 
policy insuring the hotel in the maximum 
amount of $10,000 for loss of guest’s prop- 
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erty in one occurrence or catastrophe, and 
each loss was not a “subsequent loss” within 
the provision of the policy reinstating insur- 
ance in the amount of $10,000 for subse- 
quent losses. It was further held that when 
the insurer’s liability to the hotel for loss 
of guest’s property was limited to $10,000, 
the insurer’s liability for payment of losses 
was extinguished on the insurer’s tender of 
$10,000 to the hotel, and thereafter the in- 
surer was not obligated to defend 250 guests’ 
claims against the hotel in excess of $10,000. 


In Anchor Casualty Company v. McCaled, 
et al. (7 Fire AND CasuaLty Cases 9, 178 
F. (2d) 322), where an oil well was being 
drilled and blew in with a tremendous gas 
pressure and eruptions continued intermit- 
tently for more than two days, and the wind 
changed from time to time, blowing sand 
and mud on different properties in the area, 
it was held that an “accident” occurred to 
the property of each separate owner when 
such property was damaged, within the 
policy limiting aggregate liability to a speci- 
fied amount and insuring against accidents 
not exceeding specified amounts for each 
accident, and the term aggregate was meant 
to serve a total limit of damage to property 
of different persons from a closely related 
series of events. It was further held that 
under the liability policy, the insurer was 
required to pay the expenses of defending 
claims against the assured as well as to pay 
the liability provided for by the policy, and 
the insurer could not avoid the obligation 
to pay expenses of defending claims by pay- 
ing the money into court. 


Unfortunately, these cases leave the mat- 
ter in a vacuum, in that no definite guides 
are laid down as a basis for general applica- 
tion in all jurisdictions. They do, however, 
point up the problem and should form the 
basis for further industry study. 


Conclusion 


In conclusion, it is apparent there is a 
calculated risk which counsel must take in 
choosing not to defend. Such decision 
should be made only after careful considera- 
tion of all the relevant factors, since a pri- 
mary duty is owed the insuring public to 
conscientiously comply with the contractual 
obligation to defend. However, this duty is 
not without limitation, and consequently 
there should be no criticism of a company 
which in good faith and with legal justifica- 
tion refuses to defend on behalf of the as- 
sured. 
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Pending Federal Legislation 


Extensive changes in the old-age and 
survivors’ insurance system have been pro- 
posed in Senate Bill 2705 and the companion 
House Bill 6750. Briefly the changes would 
extend coverage to an estimated additional 
11 million persons, including farm operators, 
additional farm and domestic workers, small 
craft fishermen, certain governmental em- 
ployees and present members of the Armed 
Forces. Benefit increases would average 
35 per cent, by liberalizing the benefit form- 
ula and raising the limit on the average 
monthly wage to $500. The 1 per cent incre- 
ment in the benefit amount for each year 
of covered employment would be restored. 
Computing the average monthly wage would 
be done on the best ten years of consecutive 
employment rather than upon a worker’s 
lifetime as at present. Beneficiaries’ per- 
missable monthly earnings would be in- 
creased from $50 to $75. Totally disabled 
workers would receive insurance benefits 
after a six-month waiting period. Cash 
benefits up to 26 weeks in a year would 
be payable to temporarily disabled persons, 
following a one-week waiting period. Con- 
tribution rates for 1953 and 1954 would 
be: for employer, 2 per cent; employee, 2 
per cent; self-employed, 2% per cent. Con- 
tributions would increase until in 1961 and 
thereafter rates would be: employer, 4 per 
cent; employee, 4 per cent; and self-em- 
ployed, 5% per cent. 


The right of insurance and indemnity 
companies to use the word “national” in 
their titles would be conferred by S. B. 
2214, which was passed by the Senate on 
February 25 and is now in the House Com- 
mittee on the Judiciary. If passed, the act 
would amend Section 709 of Title 18 of the 
United States Code. 


What the Legislators Are Doing 


State Legislation 


Authorization to Purchase Insurance .. . 
The Commissioners of Roads and Revenues 
of Fulton County in Georgia have been au- 
thorized to purchase group insurance for all 
regular county employees up to $4,000 per 
employee. The county and the employees 
would share the cost of the premiums. (Act 
521, Acts 1952, approved February 4, 1952). 

A Massachusetts act amending the 
power of cities and towns to purchase fire 
insurance would require the appropriation 
or vote, by taxation, of at least one fourth 
of the amount authorized to be borrowed 
in the year of authorization. The act amends 
Clause (16), Section 7, Chapter 44 of the 
general laws (Chapter 38, Laws 1952, H. B. 
493, approved February 8, 1952). . An- 
other Massachussetts act authorizes counties 
to increase the amount of motor vehicle 
liability coverage of employees operating 
public vehicles from 5/1 to 20/40/10. The 
act amends Section 28, Chapter 35 of the 
general laws (Chapter 80, Laws 1952, H. B. 
1992, approved February 25, 1952). 


Doing business . . . A new Georgia law 
requires foreign and domestic insurance 
companies and fraternal benefit societies 
to obtain annual licenses from the insurance 
commissioner. Required application informa- 
tion includes names and addresses of all 
general officers plus information as to the 
number and percentage of shares of capital 
stock held by each, the date of the com- 
pany’s origin and states in which it is 
admitted to do business. In addition to re- 
quiring a financial statement and informa- 
tion listed by Section 56-402 of the Code 
of Georgia of 1933, the act empowers the 
commissioner to require other information 
he may deem necessary. 


Issuing the license is at the discretion 
of the commissioner upon examination of 
the application. 
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Licenses will expire June 30 of each 
year and applications for renewal must be 
filed by March 1. The commissioner may 
prescribe the form of the renewal applica- 
tion and may request additional information 
in his discretion. In addition, applications 
must be accompanied by a financial state- 
ment and information required by statute. 


The commissioner may conduct hearings 
before granting a license. In case of denial 
and upon written request within ten days, 
the denied company will be entitled to a 
hearing within 30 days from its application. 
Final action will follow within ten days 
after the hearing. The act states that it does 
not deny the applicant the right to a review 
of the commissioner’s action by the court. 


The act provides for the collection of the 
statutory fee with every original and re- 
newal application (Act 731, Acts 1952, S. B. 
336, approved February 15, 1952). 

Another Georgia act provides that: “Where 
death of a human being results from a crime 
or from criminal or other negligence, the 
personal representative of the deceased per- 
son shall be entitled to recover for the 
funeral, medical and other necessary ex- 
penses resulting from the injury and death 
of the deceased person.” (Act 828, Acts 
1952, S. B. 174, approved February 15, 1952.) 


The $5,000 limitation on the face value 
of certain policies of life or endowment in- 
surance issued without a medical examina- 
tion in Massachusetts is removed by an 
amendment to Section 123 of Chapter 175 
of the general laws which strikes out the 
second paragraph, as appearing in Chapter 
186 of the acts of 1943 (Chapter 14, Laws 
1952, S. B. 151, approved January 26, 1952). 

Relating to the composition of the 
board of directors of a domestic mutual 
life insurance company in Massachusetts, 
an amendment to Section 94, Chapter 175 of 
the general laws, as amended, replaces the 
third paragraph and provides that a major- 
ity of the board shall always reside in Massa- 
chusetts, and, after the first election, the 
directors shall be chosen by and from the 
policyholders; provided, that where a com- 
pany has a guaranty capital outstanding, 
one third of the directors may be chosen 
by and from: the stockholders thereof. A 
person who ceases to be a policyholder or 
a stockholder loses his qualification to be 
a director (Chapter 51, Laws 1952, H. B. 
442, approved February 15, 1952). 


Section 537 of the New York insurance 
law relating to claims involving rehabilita- 
tion, liquidation and conservation proceed- 
ings against insurers is amended to raise 
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the priority claim for wages owed each 
employee from $300 to $600. Section 539 is 
amended to raise the maximum amount of 
individual debts or claims of the insurer that 
the superintendent may compromise from 
$200 to $500. Certain amendments are also 
made in the wording of Sections 543 and 
544 (Chapter 26, Laws 1952, S. B. 552, 
approved February 20, 1952). 


“Any domestic mutual insurance com- 
pany in New York which amends its charter 
shall file a certified copy of every certificate 
of amendment or duplicate original, in the 
office of the clerk of the county in which 
such corporation has its principal office.” 
The foregoing is new Subsection 4 to Sec- 
tion 55 of the New York insurance law 
(Chapter 27, Laws 1952, S. B. 546, approved 
February 20, 1952). Instructions on 
procedure of authentication of the domesti- 
cation of the United States branch of an 
alien insurer in New York are stricken from 
Section 507 of the insurance law, as added 
by Chapter 782 of the laws of 1951 (Chap- 
ter 52, Laws 1952, S. B. 551, approved 
February 28, 1952). 


In South Carolina, debentures issued by 
the Federal Intermediate Credit Bank and 
the Central Bank for Cooperatives are 
added to the list of properties in which 
insurance companies among others may invest 
or on which they may grant loans. The act 
amends code Section 9049 (Ratification 782, 
Acts 1952, H. B. 1752, approved February 
21, 1952). 


Financial Responsibility The re- 
quired value of money or securities de- 
posited as proof of financial responsibility 
with the New York commissioner is in- 
creased from $15,000 to $25,000, amending 
Section 94-v, Subdivision (a), vehicle and 
trafic law (Chapter 72, Laws 1952, S. B. 
458, approved March 3, 1952). 


South Carolina has a new motor vehicle 
safety responsibility act. Provisions of the 
act include: Notification of the state within 
five days required of drivers involved in acci- 
dents causing injury, death or property 
damage over $25; injury or death or prop- 
erty damage over $50 could lead to suspen- 
sion of license or registration; maximum 
financial responsibility set at 5/10/1; no 
security is required of the owner if the 
vehicle was being operated or was parked 
after being operated without his permission, 
express gr implied; suspensions would con- 
tinue until security-deposit requirements are 
met, a year passes without filing of a dam- 
age suit, or the driver meets his obligation 
in one of several approved methods; a person 
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whose license is suspended may drive for 
an employer who shows proof of financial 
responsibility; assigned risk plans are pro- 
vided for; required deposit of money or 
securities as proof of responsibility is $11,000; 
violation of suspensions is subject to a 
fine up to $100 or imprisonment up to 
30 days; forgery of any proof of financial 
responsibility is subject to a fine up to 
$1,000 or up to a year’s imprisonment; an 
owner of 25 or more vehicles may qualify 
as a self-insurer (Ratification Act 752, Acts 
1952, H. B. 1363, approved February 14, 
1952). 


Pending State Legislation 


Legislation covered in this section was 
pending at the time of writing. Subsequent 
action may have killed or made into law 
some of the bills covered. 


A & H Insurance Virginia H. B. 
601 would require applications for health 
and accident insurance to contain a _—— 
facsimile of the policy to be issued. . 
Also in Virginia, S. B. 194 would require a 
ten-day expiration notice on all health and 
accident policies payable quarterly or less 
frequently. 


Attorney-Fee Judgments . . . Two Mis- 
sissippi bills provide for the collection of 
attorney fees: H. B. 249 would allow re- 
covery of attorney fees if the insurer failed 
to settle within three months from filing 
of proof of loss; S. B. 298 provides for the 
recovery of attorney fees in any court case 
decided against the insurer. 


Boxing Insurance . . . H. B. 327 would 
require Michigan promotors of professional 
boxing contests to insure contestants for 
at least $500 for injuries and $5,000 for death. 


Brokers’ License Fees . . . New York 
S. B. 2457 would, in effect, raise insurance 
brokers’ license fees in New York City by 
making provision for a fee of $100 in cities 
having two million or more inhabitants. 
The bill would also set up a branch office 
license fee for all brokers in the state at 
one half the license rate. 


Credit Insurance . Credit insurance 
would be included within the term “casualty 
insurance” in Mississippi by S. B. 231. 


Constitutional Amendment . .. New 
York A. B. 2224 would amend the state 
constitution to permit courts to determine 
cases arising from negligence on highways, 
railroads, waterways and airways with or 
without a jury trial. 


What the Legislators Are Doing 


Doing Business . . . Arizona H. B. 243 
would require insurance companies to seg- 
regate all premiums received from auto- 
mobile and motor vehicle insurance; would 
require the filing of a separate statement of 
such premiums and make provision for 
the use of taxes collected from such prem- 
iums to pay administrative expenses of the 
motor vehicle safety responsibility act. The 
bill would also replace March 1 with April 
1 as the final date for the filing of annual 
statements and payment of tax. . . . Ken- 
tucky H. B. 375 would open rate records 
before the insurance commissioner to the 
public and would provide for public hear- 
ings on rates, if requested, before they be- 
come effective. 


A privilege license fee would be assessed 
against domestic insurers, medical care and 
hospital service corporations and the state 
accident fund in Michigan by S. B. 317. 
Taxation would be five mills on each dollar 
of paid-up capital, surplus and unassigned 
funds with a minimum of $10, maximum of 
$50,000. The tax would be prorated on 
percentage of net written premiums col- 
lected in the state with a 15 per cent floor. 


Adjustment of accident claims would not 
be permitted for one week after the date: 
of accident or while the injured person was 
under drug or anesthetic by Mississippi H, 
B. doo. Another bill proposed in 
Mississippi, H. B. 405, would require in- 
surers writing liability, surety, compensation 
or indemnity insurance within the state to 
file complete information on all policies and 
policyholders with the insurance commis- 
sioner who would make the information 
available to claimants in compensation, per- 
sonal injury and property damage claims. ° 
The bill also provides that insurers may be 
joined as party defendants in any lawsuit. 

A third Mississippi bill, S. B. 193, 
provides that where insurers fail to pay 
policy losses within a reasonable time they 
shall be liable for damages and attorney’s fees. 

Foreign insurers not authorized to con- 
duct business in New Jersey would be 
brought under the jurisdiction.of the state’s 
courts by A. B. 343. Certain acts would 
constitute making the Commissioner of 
Banking and Insurance the insurer’s lawful 
attorney upon whom serving of process 
could be made. 


New York A. B. 2316 (S. B. 2148) would 
amend the insurance law to remove the re- 
striction on domestic stock life insurance 
companies writing both participating and 
nonparticipating business in continental United 
States. An amendment to the New 
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York insurance law by S. B. 2721 would 
require that contracts for construction, etc., 
on real property owned or leased by an 
insurer be let by bidding, subject to waiver 
by the superintendent of insurance after a 
hearing. A. B. 2700 would prohibit 
in New York the provision of service or 
materials to an insurer by a member of 
the immediate family of an officer, or a 
member of the board of directors of the 
insurer without prior approval of the super- 
intendent of insurance. S. B. 2368 
would amend present New York law to limit 
the return on redevelopment properties of 
an insurance company to 4 per cent of 
the assessed valuation rather than the pres- 
ent 6 per cent of the total actual final 
cost. . Insurers would be required to 
file copies of agreements pertaining to bro- 
kers’ commissions with the New York 
superintendent of insurance by S. B. 2455. 

Financial Responsibility . . . Arizona 
H. B. 153 would establish the civil liability 
of governmental units and subdivisions for 
the negligence of personnel operating motor 
vehicles during the course of duty and 
authorizes the purchase of insurance by 
them; owner liability in motor vehicle negli- 
gence cases is established with 5/10/1 limi- 
tations, with certain exceptions; the bill also 
would make certain regulations regarding 
the financial responsibility of owners of for- 
rent vehicles. Compulsory motor 
vehicle insurance would be required by 
Arizona S. B. 61. 

Property damage liability in Kentucky 
would be increased from $1,000 to $5,000 
by S. B. 164. Compulsory motor 
vehicle insurance in Maryland would be 
required by H. B. 43. . . . In New Jersey, 
compulsory motor vehicle insurance would 
be imposed by A. B. 250. . . . Two New 
York bills (S. B. 2050 and S. B. 2188) would 
provide for compulsory motor vehicle insur- 
ance by amending Section 1l-a of the vehicle 
and traffic laws, which applies to minors, 
to apply to all motorists. Another New 
York bill, S. B. 2711, would amend the 
vehicle and traffic law to require the com- 
missioner to certify that learners possess 
10/20/5 coverage. . . . Virginia H. B. 685 
would permit guest riders to recover dam- 
ages upon proof of only ordinary negligence 
rather than gross negligence or willful and 
wanton disregard as at present. 

Fraudulent Claims . . . Any person who 
wilfully and knowingly makes a fraudulent 
claim for insurance benefits in Virginia 
would be guilty of a felony under H. B. 637. 
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Group Life Insurance Group life 
insurance regulations in New York would 
be amended by A. B. 1893 and S. B. 1573 
to permit credit unions to purchase policies 
for their shareholders. 


Policy Grace Periods The grace 
period on second and subsequent premiums 
for policies of industrial insurance would be 
lengthened to six months in New York by 
A. B. 3055. The grace period would apply 
to premiums paid either annually or monthly. 


Policies as Court Evidence . . . In Ken- 
tucky, H. B. 168 would permit insurance 
policies or evidence of policies to be intro- 
duced in state courts as evidence in actions 
to recover damages for personal injury and 
property damage. 

Policy Provisions . . . A Michigan reso- 
lution (H. R. 20, S. R. 12) would request 
the commissioner of insurance to give the 
same consideration to rate-making for homes 
using plastered ceilings and walls similar 
to that now given on commercial buildings 
with plastered ceilings and walls. . . . In 
Mississippi, a proposed amendment, S. B. 
194, would give the insurer 30 days after 
receiving notice of loss to furnish the as- 
sured with proof-of-loss blanks. . . . 
Also in Mississippi, H. B. 510 and S. B. 
337 would increase from $5,000 to $10,000 
the amount of a life insurance policy which 
may be issued without a medical examination. 

Policy Subrogation . . . Virginia H. B. 
713 would permit certain insurance com- 
panies to enforce their right of subrogation 
in the name of the assured. . . . South 
Carolina H. B. 1890 would provide for the 
distribution of proceeds recovered in causes 
of action in which third parties have an 
interest by right of subrogation. 

Survival of Causes of Action . . . Dam- 
ages in Arizona where the person injured 
dies before judgment would be limited to 
loss of earnings and expenses resulting from 
the injury prior to death by H. B. 236. 

Virginia H. B. 715 would limit the 
time for bringing suit for injuries, except 
where brought by the person under dis- 
ability at the time of the injury, to one year 
after the injuries occurred. Arizona 
H. B. 152 would extend the survival of cause 
of action beyond the death of the injured 
and the defendant and their legal represen- 
tatives, . New York S. B. 2844 would 
amend the decedent estate law to make con- 
tributory negligence of the person killed not 
a bar to recovery but a partial defense with 
damages to be diminished by the court or 
jury in proportion to the amount of negli- 
gence attributable. 
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Why shouldn’t lawyers in insur- 
ance policy cases claim that 
whether there is an estoppel or 
not should be decided as a ques- 
tion of fact and not of law... 


N INSURANCE POLICY is a contract. 

So is a bill of lading. Usually there are 
conditions contained in each, including re- 
quirements for the filing of a sworn proof 
of loss within a certain period of time in 
the case of the insurance policy, and the 
filing of a written claim within a certain 
period of time in the case of the bill of 
lading. These conditions have been uni- 
formly held to be conditions precedent to 
recovery under the contract and the failure 
to comply fatal to recovery. 

















Courts have usually held, however, that a 
party to a contract need not go through a 
vain or useless formality. And where an 
insurance company denies a claim within 
the time in which the assured might file a 
sworn proof of loss, the insurance company 
is not permitted to set up the failure to file 
as a defense in a subsequent suit on the 
policy. An “estoppel” is raised against the 
company in such cases. If, however, the 
claim is denied after the time has elapsed 
for filing a sworn proof of loss, no “estoppel” 
is raised, since the assured has not been 
misled or deceived, or caused to change his 
position because of the company’s denial on 
other grounds. (Milton Ice Company v. 
Travelers Insurance Company, 320 Mass. 719, 
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A Study in Estoppels 


By JOSEPH B. ABRAMS, Boston Attorney 


and cases cited therein; Williston on Con- 
tracts, (Revised Edition) Section 742.) 


It would seem that there should be no 
difference between insurance policies and 
bills of lading with regard to the raising 
of an estoppel, since both are contracts, and 
as Gertrude Stein would say, “a contract 
is a contract—is a contract.” 


But in the cases of Newtowne Manufac- 
turing Company v. Insurance Company of 
North America and Insurance Company of 
North America v. Holland Transportation 
Company, 187 F. (2d) 675, two separate 
estoppels were claimed, one under an insur- 
ance policy, and one under a uniform bill 
of lading. The difference in the treatment 
of the estoppel claimed in the bill of lading 
situation from that in the insurance policy 
situation deserves attention. An interesting 
example is afforded also in these cases of 
an inadequate investigation of a claim result- 
ing in the loss of subrogation rights. 

On March 6, 1947, the plaintiff, Newtowne 
Manufacturing Company, in Boston, had in 
its shipping room ready for shipment to 
Howard Stores in New York, four cases of 
men’s raincoats valued at $8,400. The ship- 
per telephoned the Holland Transportation 
Company, a common carrier engaged in 
interstate carriage, and later the same day 
a truck recognized by the shipper as a Hol- 
land Transportation truck backed down the 
narrow alley to the shipping platform, and 
the driver, recognized as a Holland driver 
by the shipper, loaded the four cases on 
the truck assisted by the head shipper and 
his helper. The driver of the truck signed 
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the receipt book and duplicate bills of lad- 
ing, and drove off. 


The consignee notified Newtowne three 
weeks later that the goods had not arrived. 
On examining the receipt book then and 
also the bill of lading, it was discovered 
that the driver had printed the name “Chase” 
as a signature. The shipper had not paid 
any attention to the signature at the time 
the four cases had been receipted for, be- 
cause there had been nothing in the trans- 
action out of the ordinary. Neither the 
shipper nor his helper after the lapse of 
three weeks could remember which driver 
out of 25 drivers employed by Holland 
Transportation Company was the driver 
who called on that particular day. 


The police had various drivers in a lineup, 
but did not even interview one Russell, who 
had not reported for work on the day the 
four cases had been taken, and who did not 
appear in the lineup due to illness. An 
examination of signatures in the receipt 
book disclosed no “Chase,” but did disclose 
that Russell had printed his name on vari- 
ous occasions prior to March 6. 


EWTOWNE made claim through its 

broker on North America for the 
loss of the raincoats, which were never 
found. On May 23, 1947, North America 
wrote*a letter to Newtowne that it had de- 
termined, after “a thorough investigation” 
of the alleged loss, that there was “no evi- 
dence” that the merchandise in question 
had been delivered into the custody of a 
public truckman, therefore “we respectfully 
decline claim for this loss.” 


There was no evidence that North Amer- 
ica had done anything in its “thorough in- 
vestigation” to examine the signatures in the 
receipt book or the signature on the bill of 
lading, or had ever interviewed Russell, or 
the shipper or his helper, or had employed 
any handwriting experts to check the printed 
signatures of Russell with the printed signa- 
ture “Chase.” The fact that no driver by 
the name of “Chase” was employed by Hol- 
land was apparently considered a sufficient 
basis for the denial of the claim. The fact 
that the shipper and his helper had recog- 
nized the driver as a Holland driver and 
the truck as a Holland truck was either 
not known to North America or was dis- 
regarded, as was the further fact that on 
prior occasions when a strange driver had 
appeared to pick up goods, nothing had 
been delivered to him until a telephone call 
had been put through to Holland by the 
shipper and a known driver sent to identify 
the unknown one. . 
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After receiving the letter of May 23, New- 
towne filed no sworn proof of loss, as re- 
quired by the policy. This brings us to the 
first estoppel we come across in this case. 
For after bringing suit against North Amer- 
ica on its policy, counsel for North America 
conceded at the trial that the letter of May 
23 estopped North America from setting up 
as a defense the fact that no sworn proof 
of loss had been filed. The denial of the 
claim had been made within the policy 
period of four months in which the proof 
of loss was supposed to be filed and there- 
fore the company could not claim as a de- 
fense Newtowne’s failure to file. 


Newtowne also sued the Globe Indemnity 
Insurance Company on a theft policy, but 
the latter had not denied the claim within 
the time for filing a sworn proof of loss 
under its policy, and therefore the trial 
court directed a verdict for Globe, and this 
company dropped out of the case. In this 
instance there was nothing upon which to 
base an estoppel. 


When Newtowne sued North America, 
the latter brought in the Holland Trans- 
portation Company as a third-party defend- 
ant under a claim that if North America had 
to pay Newtowne, it would be subrogated 
to Newtowne’s rights against Holland. The 
latter brought in the North River Insurance 
Company as a fourth-party defendant under 
a claim that. Holland was insured by North 
River and if it had to pay, it should recover 
against North River. This was the first time 
in this circuit that a fourth-party defendant 
had been joined under the new Rules of 
Civil Procedure. 


The big struggle in this case develope: 
between Holland and North America. For 
at the trial the latter put Holland’s drivers 
on the stand to testify that they had not 
taken delivery on March 6, 1947, of the four 
cases of rainwear. Among these drivers was 
one Russell, who it was claimed had not 
worked on the day in question. He denied 
taking the goods that day. Counsel for 
Newtowne on cross-examination asked him 
to print “Chase” on the margin of the re- 
ceipt books. He did so, spelling the name 
correctly. Then Newtowne’s counsel asked 
him to print the name on a blackboard in 
the courtroom and he printed “Chas.” He 
was asked to print the name again, and this 
time he printed “Chse.” On each occasion 
he omitted a letter. 


The jury found in answer to a special 
question that there had been delivery to 
Holland, and the court entered judgment for 
Newtowne against North America. 
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North America developed at the trial, in 
its struggle to recover over against Holland, 
that the claim agent of Holland had un- 
equivocally denied Newtowne’s claim against 
it a short time after the loss. The uniform 
domestic bill of lading covering an inter- 
state shipment under which the rainwear 
had been delivered to Holland contained the 
following Section 2B: 


“As a condition precedent to recovery, 
claims must be filed in writing with the 
receiving or delivering carrier, or carrier 
issuing this bill of lading, or carrier on 
whose line the loss, damage, injury or delay 
occurred, within nine months after delivery 
of the property (or, in case of export traffic, 
within nine months after delivery at port 
of export) or, in case of failure to make 
delivery, then within nine months after a 
reasonable time for delivery has elapsed; 
and suits shall be instituted against any 
‘carrier only within two years and one day 
from the day when notice in writing is 
given by the carrier to the claimant that 
the carrier has disallowed the claim or any 
part or parts thereof specified in the notice. 
Where claims are not filed or suits are not 
instituted thereon in accordance with the 
foregoing provisions, no carrier hereunder 
shall be liable, and such claims will not be 
paid.” 


Newtowne, it was conceded, had never 
filed a claim in writing. But counsel for 
North America argued that where New- 
towne had furnished the claim agent of 
Holland with photostats of the invoices 
covering the shipment, and of the bills of 
lading, and had shown the claim agent the 
receipt book in support of its oral claim, 
that these facts in conjunction with the 
claim agent’s unequivocal refusal to pay, all 
within the nine months’ period allowed by 
the bill of lading for filing a written claim, 
estopped Holland from setting up this con- 
dition as a defense. 


North America relied principally upon the 
case of Hopper Paper Company v. Baltimore 
& Ohio Railroad Company, 178 F. (2d) 179 
(CA-7, 1949), certiorari denied, 339 U. S. 
943. In that case the plaintiff’s paper was 
destroyed in a railway wreck and it was 
notified of the loss by the carrier. Plaintiff 
did not file its formal claim of loss until 
after the nine months, provided by the bill 
of lading, had expired. It was held that 
under these circumstances the fact that the 
carrier had actual knowledge of the loss was 
an adequate substitute for the written claim 
required by the bill of lading. The court 
said: 
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“In the instant case it was undisputed that 
defendant and its agents were fully aware 
and cognizant of the existence of all the 
facts concerning the wreck and destruction 
of the carload of paper. In such a situation 
a formal notice by plaintiff to the defendant 
could not have accomplished anything more. 
Hence, @#e conclude that the carrier may not 
use the provisions of the bill of lading to 
shield itself from the liability imposed upon 
it by the statute and the common law for 
its negligent destruction of the shipper’s 
property. To hold otherwise would not be 
construing the bill of lading ‘in a practical 
way’.” See also: Scott County Milling Com- 
pany v. St. Louis, Iron Mountain & Southern 
Railroad Company, 127 Mo. App. 80, 104 
S. W. 924 (1907). Drake v. Nashville, Chat- 
tanooga & St. Louis Railroad Company, 125 
Tenn. 627, 148 S. W. 214 (1911). Deaver- 
Jeter Company v. Southern Railway Company, 
91 S. C. 503, 74 S. E. 1071 (1912). 

To defeat this claim of estoppel, Holland 
relied principally upon the case of Georgia, 
Florida & Alabama Railway Company v. Blish 
Milling Company, 241 U. S. 190. There the 
court (Hughes, J.) said: 


“But the parties could not waive the terms 
of the contract under which the shipment 
was made pursuant to the Federal Act; nor 
could the carrier by its conduct give the 
shipper the right to ignore these terms 
which were applicable to that conduct and 
hold the carrier to a different responsibility 
from that fixed by the agreement made 
under the published tariffs and regulations. 
A different view would antagonize the plain 
policy of the Act and open the door to the 
very abuses at which the Act was aimed. 
. . .” See also Chesapeake & Ohio Railway 
Company v. Martin, 283 U. S. 209, 222. 


THE trial judge put four questions to the 

jury in addition to the first one men- 
tioned above. The second question was: 
“Did Wilhelm, claims agent for the Holland 
Transportation Company, by words or con- 
duct, induce the agents of the plaintiff not 
to file a claim in writing with Holland for 
the loss of the merchandise?” The jury’s 
answer to his question was “no”; and in 
view of this negative answer they were not 
required to bring in answers to the remain- 
ing three questions which dealt with further 
aspects of the issue of estoppel. 


As above stated, in the light of the special 
verdict the district judge gave judgment for 
Newtowne in the original complaint against 
North America, and gave judgment for Hol- 
land on the third-party complaint of North 
America against the carrier. 


173 





Upon appeal, the judgment of the district 
court was affirmed in each case. The Court 
of Appeals for the First Circuit decided that 
the language of the Georgia, Florida & Ala- 
bama Railway Company v. Blish Milling Com- 
pany case, cited above, was controlling, as 
were the cases of Southern Pacific Company v. 
Stewart, 248 U. S. 446 (1919); Davis v. Hen- 
derson, 266 U. S. 92 (1924); Chesapeake & 
Ohio Railway Company v. Martin, 283 U. S. 
209 (1931); Bronstein v. Payne, 138 Md. 116, 
120, 113 Atl. 648 (1921). 


As to the Hopper case, above, the court 
stated that there, at least, the carrier knew 
that the loss had occurred on its line and 
had so advised the shipper by telegram. 
This was not so with Holland and “it would 
not have been unduly burdensome upon 
Newtowne, and there was ample time re- 
maining after such disclaimer, to make a 
written demand upon Holland as a condi- 
tion precedent to bringing suit.” 


That the court had some reservations 
about the soundness of such an argument, 
which can be made in practically any one 
of these estoppel cases, may be inferred 
from the following: 


“We do not overlook the reservation in 
Chesapeake & Ohio Railway Company v. Mar- 
tin, 283 U. S. 209, 222 (1931): ‘Whether 
under any circumstances the shipper may 
rely upon that doctrine (estoppel) in avoid- 
ance of the time limitation clause of the 
bill of lading, we need not now determine.’ 
But assuming, without deciding, the possi- 
bility of estoppel in a case like the present, 
the foundation of an estoppel is lacking in 
view of the negative answer by the jury 
to the second question submitted to it by 
the court, which establishes, for present 
purposes, that the carrier did not by words 
or conduct induce the shipper to refrain 
from filing a claim in writing.” 


One cannot help wondering what the re- 
sult in this case would have been if the 
judge had decided the question of estoppel 
as a matter of law instead of permitting 
the jury to decide. It has long been a funda- 
mental rule of law that a party is not re- 
quired to go through a vain or useless 
formality, and the opinion of the court of 
appeals concedes that “With respect to other 
types of contracts, particularly contracts of 
insurance, the courts have shown a readi- 
ness to excuse the nonperformance by the 
promisee of conditions of this sort, in view 
of conduct by the promisor deemed to be a 
‘waiver’ of such compliance, or deemed to 
‘estop’ the promisor from defending on the 
nonperformance of the condition. For ex- 
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ample, if before the time for performance 
of the condition the promisor flatly states 
to the promisee that he will not perform 
the promise in any event, the promisee may 
be permitted to enforce the promise without 
performance of the condition. 3 Williston 
on Contracts (Rev. ed., 1936) § 698A; Re- 
statement of Contracts § 306.” 


But the court held that the “precedents 
are against such dispensations in case of 
carriers subject to the Interstate Commerce 
Act, in line with the basic policy of the 
legislation requiring carriers to avoid dis- 
crimination among shippers.” 


So we have three different situations in- 
volving estoppels—the usual one exemplified 
by the letter of May 23, 1947, which es- 
topped North America under its policy with 
Newtowne; the situation in the Hopper case 
in the seventh circuit, which estopped the 
railroad; and the Holland-North America 
controversy in this case in which Holland 
was not estopped, even after an unequivocal 
denial of the claim. 


Since North America did not petition for 
certiorari, the Hopper case will undoubtedly 
continue to be the law in the seventh circuit, 
and the instant case the law in the first cir- 
cuit. The lawyers in the other circuits will 
argue whichever way best suits the exigen- 
cies of their cases. 


So far as the raising of estoppels by 
courts in insurance policy cases is con- 
cerned, why should not the lawyers for 
insurance companies claim that whether 
there is an estoppel or not should be decided 
as a question of fact and not of law. They 
would have nothing to lose, since the rule 
of law is against them anyway. If the com- 
pany denies the claim, and no proof of loss 
is filed, why should not the insurance lawyer 
insist on a finding of fact on the issue of 
estoppel, using the North America case as a 
precedent when the case is tried on the 
merits ? 

District Judge Ford, an extremely able 
and experienced judge, left the issue to the 
jury to be decided as a question of fact. 
The Court of Appeals for the First Circuit 
used the jury’s finding of fact as the basis 
for its denial of an estoppel and thus im- 
pliedly approved the procedure followed in 
the district court. 

It would seem, therefore, that the lawyer 
defending one of these estoppel cases should 
at least attempt to have the question de- 
cided as a question of fact, since it has been 
generally assumed in the usual practice that 
the question is one of law, with the law 
against the insurance company. [The End] 
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THE USE OF THE 
CLOSING ARGUMENT IN 


The Trial of a Third-Party Action 


Mr. \Vatts, who ts president of the 
National Association of Claimants’ Com- 
pensation Attorneys, delivered this ad- 
dress at a recent Oklahoma State bar 
convention, 


( NE IS SAFE in talking upon the sub- 

ject of third-party liability since decisions 
can be found to support practically any 
type of view that one desires. It is because 
of the great confusion now existing in this 
important subject of the law, together with 
the great need for clarification and the 
splendid money-making opportunities it of- 
fers to lawyers that I believe this is one of 
the most pertinent subjects in the field of 
torts. 


Of course, we plaintiffs’ lawyers know 
that you, the defendants’ lawyers, rant and 
rave about every court that renders an 
opinion liberalizing the right of the plaintiff 
to recover, and yet we plaintiffs’ lawyers 
know that deep down in the innermost re- 
cesses of your souls you secretly chuckle 
because each of those decisions means more 
law suits, which in turn means more money 
in your pocket. There would be a more 
altruistic and humanitarian viewpoint on the 
part of each of us if we mutually rejoiced 
over the fact that these more liberal opinions 
protect society and mankind and render safe 
the workmen, the customers in the store 
or anyone injured upon premises of another 
whereby the legal relationship of the invitee 
is established. 


In Texas and in Oklahoma we have great 
oil fields, which in the course of carrying 
on their highly complicated and technical 
duties require, many times, the employment 
of the crews of four or five different con- 


Trial of a Third-Party Action 


By JOHN J. WATTS 


tractors, all of whom come upon the well 
location for the purpose of performing their 
highly specialized individual tasks in the 
drilling, acidizing, placing mud in the well, 
or in performing some other specialized task 
that requires special equipment and specially 
trained men to perform. This gives rise in 
many instances to what we call the third- 
party suit. 


My discussion here as to what constitutes 
a third-party suit will have to be largely 
confined to the decisions of the state courts 
of Texas, as well as the Fifth Circuit Court 
of Appeals and some of the third-party 
cases I have personally handled in the trial 
and appellate courts, both state and federal. 


It is a rule of law in Texas, and I pre- 
sume in many of the other states, that if 
any employer is protected by workmen’s 
compensation insurance the suit for com- 
mon law damages against the employer is 
waived. Indeed this seems to be the pur- 
pose of the compensation act in all of the 
states: to provide protection, regardless of 
negligence, to a limited extent to everyone 
who is injured. 


However, it is also the rule in Texas, and 
in many other jurisdictions, that after one 
has settled his compensation suit he can file 
suit against what we term the negligent 
third party. In Texas, if suit is filed first 
against the negligent third party and re- 
covery is had, one waives his right to 
compensation benefits. So, my first sugges- 
tion to those in Oklahoma and in Texas, 
or in any state where we have a similar 
statute, is, in cases where negligence upon 
the part of the third party is apparent, the 
most practical plan for one who would col- 
lect the biggest fee is to procure an agree- 
ment from the compensation insurance 
carrier, that in the event the suit against 
the negligent third party is prosecuted and 
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lost, the compensation insurance carrier 
shall not, upon the subsequent trial of the 
compensation suit, urge the defenses of 
election of remedies, or fail to file applica- 
tion for compensation within the statutory 
period of time allowed for the filing of 
claims for compensation. 


One of the first problems in determining 
whether one has a third-party case is the 
fundamental proposition of whether his pro- 
spective client occupies the legal status of 
what is known in law as a “business in- 
vitee.” During the last several years this 
question of whether one is an invitee in 
these situations in the oil fields of Oklahoma 
and Texas where one goes upon the prem- 
ises of another to perform work has become 
particularly hard to determine since the 
defendants’ lawyers have greatly enlarged 
that field of law known as the doctrine of 
the special employee. Of course, if one 
ceases to remain in the employ of his gen- 
eral employer and transfers, when he goes 
upon the job and land and premises of 
another, to the direction and control of an- 
other concerning how the details of his 
work are to be accomplished, he becomes 
what is known in law as a special employee 
of such other, and his exclusive remedy 
would be a compensation suit against the 
compensation carrier of his special em- 
ployer. So, at the outset, it is readily dem- 
onstrable that this has been one of the 
greatest defenses urged against a third-party 
suit, 


Amacker v. Skelly Oil Company 


To show how potent a weapon this is in 
the hands of clever defense attorneys, I 
would like to discuss a case that I tried a 
number of years ago in the United States 
District Court, Western District of Texas, 
sitting at El] Paso and in Pecos. This case, 
Amacker v. Skelly Oil Company, was first 
tried in El Paso. At the conclusion of the 
plaintiff's evidence the trial court rendered 
a peremptory instruction in favor of the 
defendant. The case was duly appealed 
and reversed, and the first opinion is re- 
ported in 132 F. (2d) 431. In the original 
trial the defense of special employee was 
not in any way urged by the defendant. It 
was stipulated that Amacker was an em- 
ployee of an independent contractor, to-wit: 
Gibbons and Heasley, Inc., who had a con- 
tract with the Skelly Oil Company to clean 
out certain wells containing hydrogen sul- 
phide gas, or what is known as b. s. (basic 
sediment). 
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Gibbons and Heasley, the proof showed, 
were engaged in the business of furnishing 
their employees to numerous oil companies: 
Humble, Texas, Atlantic, Phillips, Skelly 
and others, for the purpose of performing 
such specialized work that the oil compa- 
nies did not care to do or that they did 
not have men available to perform. The 
evidence showed that Gibbons and Heasley, 
on the occasion in question, simply phoned 
the foreman for Skelly, to-wit: a man by 
the name of Rhodes, and said, “Send us 
some men. We have a tank to clean at a 
certain place.” During the course of the 
phone conversation between the representa- 
tives of the two companies it was agreed 
that Rhodes, a foreman of Skelly’s, would 
pick up the two men who were to clean the 
tanks for Skelly at the Gibbons and Heasley 
office the following morning. It happened 
that neither of Gibbons’ men were desig- 
nated as foreman, and such tools and equip- 
ment as were used on the occasion in 
question were furnished by Skelly. 


In this particular case the only equipment 
furnished by Skelly was a rake with which 
the men raked out the basic sediment as 
part of cleaning a storage tank. The evi- 
dence showed that it had been customary 
in the oil field in the performance of this 
highly dangerous work to use gas masks, 
and the plaintiff alleged among other counts 
of negligence that Amacker, as a member 
of the Gibbons and Heasley crew, was a 
business invitee upon the premises of Skelly, 
and that hence Skelly owed him the duty of 
exercising ordinary and reasonable care to 
furnish him a‘reasonably safe place in which 
to work. 


In the first opinion, the Fifth Circuit 
held that the questions of contributory 
negligence and negligence, proximate cause, 
etc., were matters for the jury. A verdict 
was obtained for some $60,000 in behalf of 
the widow and children upon the second 
trial. The defendant did not upon the trial 
of the second case, plead the defense af- 
firmatively of special employee. However, 
30 days after this case was tried they pro- 
cured the permission of the trial court to 
file an amended petition setting up such 
defense on the grounds that the issue had 
been tried by the consent of the parties. 


As plaintiff’s attorney, I tried to persuade 
the trial court to submit an issue as to 
whether the plaintiff was an invitee or 
special employee of the defendant. This 
the trial court refused to do, and because 
of this the Fifth Circuit reversed this judg- 
ment. Upon the trial of the case the third 
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time, this critter Rhodes changed his testi- 
mony completely, and whereas upon the 
first trial he disclaimed any control over 
the employees of Gibbons and Heasley, he 
suddenly after a period of three years de- 
cided that he was in complete control of 
Amacker and his fellow workmen; not only 
this, but he instructed them concerning how 
all the details of their work were to be 
performed, and that hence, they were un- 
doubtedly his employees and servants. 


The trial judge decided that with this 
change in the evidence, the defendants were 
again entitled to an instructed verdict, and 
the plaintiffs had to appeal again and re- 
verse the case. 


The opinion upon the trial of the second 
case is reported in 140 F. (2d) 21, and upon 
the trial of the third case in 152 F. (2d) 588. 
By the time the case was tried the third 
time we had been in court some four and 
a half years and my beautiful, young and 
attractive widow, whom I had warned against 
remarrying, suddenly decided to get married. 
Of course during all of these years she had 
been domiciled in the State of Mississippi 
and, separated by this distance, it was 
rather hard for the plaintiff’s attorney to 
see just what her ambitions or activities 
were in this direction. However, due to 
the fact that I had so strenuously insisted 


that she remain single, she did not volun- 
tarily divulge to me her excursion into this 
horrendously uncalled-for marriage. 


My suspicions were confirmed when I 
approached the door of the tourist court 
where she was staying in Pecos during the 
trial of the third case and heard a great 
scuffing, a pattering of feet, and the slam- 
ming of a bathroom door. When she 
finally appeared at the door of her court 
with her husband hiding in the bathroom, 
she admitted most blushingly to me that 
she had married again. 

I hesitate to think what would have hap- 
pened if I had tried the third case with her 
posing as a widow and the trial judge had 
found that she had remarried. However, 
this apparently would have happened had it 
not been for my midnight excursion to her 
tourist court. Of course, this was my only 
purpose in going at this hour to her tourist 
court. 

The lawyers for the defendant received a 
great kick out of the husband running from 
me, for they claim that while I had run 
from a great many husbands, this was the 
first time a husband had run from me. 

The Fifth Circuit more or less liberalized 
the law in respect to special employees upon 
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the third trial of this case when they stated 
that before one could become the servant 
of another, the workman must have con- 
sented expressly or impliedly tg becoming 
such other’s servant. I recommend this. 
case as containing some of the strongest 
declarations of law from the plaintiff’s view- 
point on the doctrine of special employees, 
because when this case is carefully analyzed 
I think that, if followed, it will make this 
defense of special employment a jury ques- 
tion in practically all cases. 


Dennis Case 


However, the same court in an earlier 
opinion in the trial of the Dennis case had 
held one to be a special employee as a 
matter of law of the third-party defendant. 


The facts in the Dennis case were, briefly 
stated, that Dennis was an employee of Bill 
Eubanks, who in turn was an independent 
contractor engaged in the west Texas oil 
fields furnishing employees for specialized 
services to various drilling companies. On 
the occasion in question Bill Eubanks was 
employed by Mabee’s foreman, Bob 
Wilder, to bring his crew to a well site 
where Mabee was attempting to kill a wild 
oil well, and the evidence showed that 
Eubanks did carry his crew, including the 
plaintiff Dennis, to the well site, and that 
thereafter Eubanks remained upon the job 
giving orders to his men concerning how 
the details of the work were to be per- 
formed. Under those circumstances a bunch 
of cement sacks that had been negligently 
stacked prior to the time that Eubanks’ men, 
including Dennis, arrived upon the scene, 
fell and seriously injured Dennis. 

It was thought by the attorneys for the 
intervenor, the Commercial Standard Insur- 
ance Company, who had paid Dennis’ com- 
pensation claim in an out-of-court settlement 
with the plaintiff’s attorney, that under the 
decision by the Fifth Circuit in Hartford 
Accident and Indemnity v. Addison, 93 F. 
(2d) 627, that Dennis, as a matter of law, 
was an employee of Eubanks, and as such 
an invitee of Mabee, who would be responsible 
for their common law negligence to Dennis. 

The Fifth Circuit had, in the Addison 
case, under practically identical circum- 
stances, rendered an opinion holding as a 
matter of law, that Addison was an em- 
ployee of his company because Addison’s 
foreman never relinquished control of him, 
but remained upon the job for the purpose 
of giving Addison such orders as he needed. 
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In the Dennis case the Fifth Circuit ‘did 
not show in the opinion that Eubanks re- 
mained on the job and never relinquished 
control of Dennis, but simply held that the 
work to be performed was the work of 
Mabee Oil Company, and that all of the 
crews on the job were under the exclusive 
direction and control of Bob Wilder, fore- 
man for Mabee, and that hence there was 
no third-party case, the defense of special 
employee prevailing. This case is reported 


in 139 F, (2d) 941. 


Humble v. Bell 


In the Texas case of Humble v. Bell, 172 
S. W. (2d) 800, the defense of special em- 
ployee was again sustained, wherein the 
Supreme Court of Texas in refusing to 
grant a writ of error gave this as the reason 
for the denial of the writ. 


The Dennis case and the Bell case were 
not complete losses, however, since both 
Dennis and Bell, even though they had 
previously collected compensation settle- 
ments from the carrier of the independent 
contractors, made a second, or double re- 
covery against the carriers of both Humble 
and Mabee upon the theory, as expressed 
in the Dennis case, that the mere fact that 
the carrier for these alleged independent 
contractors thought they were liable and 
made payments did not alter the legal re- 
lationship existing between the parties, and 
constituted at the most, mere gratuities. 


The Bell case raised another very inter- 
esting point to be determined in these cases 
against third parties. In the Bell case the 
El Paso court held that the doctrine of 
inherently dangerous work did not inure to 
the benefit of a servant of an independent 
contractor coming upon premises to per- 
form work for another. As_ heretofore 
stated, we do not regard this as a controlling 
or authoritative expression of Texas law 
since the supreme court indicated that it 
was only because of the defense of special 
employee in the Bell case. As a matter of 
fact it is believed by the author that this 
viewpoint represents a minority viewpoint 
and one not sustained by reason or logic 
because, as said by a learned author, there 
is no reason to allow this rule of inherently 
dangerous work for the benefit of the gen- 
eral public and then not permit it to protect 
one who comes upon the premises of another 
as an express invitee. 


The concept of inherently dangerous 
work is well founded in the principles of 
justice. It imposes upon the employer of 
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an independent contractor the nondelegable 
duty of taking precautions for the safety of 
his workers. If those precautions are not 
taken, the negligence of the contractor is 
imputed to the employer. 


No attempt will be made here to discuss 
what constitutes inherently dangerous work. 
This in itself is often a question of fact. 


However, in one of our recent Texas de- 
cisions, Smith v. Henger, 226 S. W. (2d) 425, 
the Supreme Court of Texas imposed the 
rule of nondelegable duties, with respect to 
furnishing a safe place in which to work, 
upon the employer and the independent con- 
tractor without regard to whether the work 
was inherently dangerous. This is the view 
that I believe a close study of all of the 
authorities in these cases of third-party lia- 
bility sustains. 


Time would not permit a discussion of 
the many cases in which I have been able 
to procure settlements and judgments that 
were later paid from $35,000 to $157,500 in 
these cases of third-party liability, but many 
lawyers in both Oklahoma and Texas often 
overlook the great possibilities afforded by 
the doctrine of nondelegable duties upon the 
part of the employer of an independent con- 
tractor to furnish a reasonably safe place 
for a business invitee in which to work. By 
the use of authorities such as the Amacker 
case, this defense of special employees can 
be made in practically all instances an issue 
of fact and in failing to prevail, a double 
recovery against the special employer’s com- 
pensation carrier may be had. 


Recent Trend in Store-Injury Cases 


There is another feature of third-party 
law that becomes daily more important. 
The trend recently in cases where members 
of the general public have been injured in 
stores in which they are invitees has been 
altogether too much in the direction of hold- 
ing first that no duty to warn exists be- 
cause the danger was open and obvious. 


I cannot subscribe to the theory of the 
courts which holds that this proposition of 
duty to an invitee is a transitory matter de- 
pendent upon whether the danger is open or 
obvious. The very purpose of the law plac- 
ing upon the invitor certain duties is to see 
that he takes active steps to see that the 
invitee is furnished a reasonably safe place 
in which to work, or in which to visit upon 
his premises. That duty should not be 
thwarted by the assumption upon the part 
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of the invitor that a certain danger is open 
and obvious and will be rendered apparent 
or that it will be discovered by the invitee. 

In many instances our courts have held 
that even concerning open and obvious 
danger no finding of contributory negligence 
can be made as a matter of law because of 
some instances that may have distracted 
the invitee’s attention in such a way as to 
excuse him from the doctrine of contribu- 
tory negligence. 

However, God only knows when our 
courts are going to hold that a danger is 
hidden or latent, or when they will take 
the contrary view and hold that the danger 
is open and obvious. 


Union Tank and Supply Company 
v. Kelly 


If there is any doubt in your mind con- 
cerning this important question I refer you 
to my case of Union Tank and Supply Com- 
pany v. Kelly, 167 F. (2d) 811, in which the 
majority opinion remanded upon the theory 
that there was an open and obvious danger, 
and in which Judge Holmes dissented on 
the ground that fact questions were pre- 
sented for the jury. 


When a lawyer accepts a case involving 
this important point it is dangerous for him 
to spend his time or his client’s time and 
money in the prosecution of some of these 
cases in which the courts themselves are 
confused. It is submitted that those cases 
which hold that the occupants of the 
premises, or the store owners, or the person 
in control of the premises should have a 
superior knowledge, or did have a superior 
knowledge of the danger, by virtue of the 
ownership of the premises, by virtue of being 
better acquainted with the premises, or by virtue 
of having had the better opportunity to dis- 
cover the danger, or by virtue of having 
created the danger, presents a more logical 
viewpoint. Those courts that have held, 
as the Fifth Circuit did in the case of Crow 
v. Continental Oil Company, 115 F. (2d) 740, 
when it said that it was not incumbent upon the 
plaintiff as an invitee to make any inspec- 
tion of the premises and that the plaintiff 
had the right to assume that the invitor had 
discharged his duty of exercising ordinary 
and reasonable care to furnish him a safe 
place to work, represent by far the best 
viewpoint that should be entertained by 
those who should realize that the basis for 
tort law is the better protection of society. 


To demonstrate how muddled this situa- 
tion is concerning whether a danger is latent 
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or is obvious and open, we might ask what 
excuse there was in the Amacker case, for 
instance, in holding that the question of 
negligence and contributory negligence was 
a question for the jury if the doctrine of 
open and obvious danger is to be upheld in 
any case where plaintiff must or should 
realize his danger. Such a doctrine has no 
excuse for existing in the face of such de- 
cisions as we have that sustain the proposi- 
tion that the mere fact that a person exposes 
himself to some latent danger does not con- 
vict him of contributory negligence as a 
matter of law. 

For instance, in the Amacker case is it not 
apparent that Amacker, as an experienced 
oilfield worker, is bound to have been ex- 
posing himself to the deadly fumes of 
hydrogen sulphide gas without a gas mask 
when the gas was making him so sick that 
he could only remain in the tank stirring 
same for 15 minutes at a time? In the case 
of McAfee v. Travis Gas Corporation, 153 
S. W. (2d) 442, is it not readily apparent 
that McAfee realized he was exposing him- 
self to the open and obvious danger of 
searching for gas leaks in the presence of 
lines that were leaking? In the case of 
Gulf, Colorado and Santa Fe Railroad Com- 
pany v. Gascamp, 7 S. W. 227, did not Gas- 
camp undertake to cross a bridge knowing 
that it was rotten and defective? While 
electrical wires are held to be hidden and 
latent dangers, still is it not true that in the 
case of Reinle v. Galveston-Houston Electric 
Railroad Company, 264 S. W. 783, Reinle 
himself conducted the boomer in such a way 
that it came in contact with the electric 
lines? How can it be said that one can 
work in the presence of an electric high- 
line, in the presence of a pole to which it is 
attached, without at least having knowledge 
of such an open and obvious danger? 


The better rule is to preserve the right of 
trial by jury and to permit the jury to de- 
termine who has the superior knowledge of 
the danger, and who is negligent, and whose 
negligence is the real proximate cause of 
the injury. It is only by the adoption of 
such a course that safety can be better 
guaranteed to all mankind. 

When I made this observation recently at 
the legal institute sponsored by the Uni- 
versity of Texas, a distinguished lawyer at- 
tempted to draw some distinction between 
the duties of the invitor to one coming in a 
store to purchase merchandise, and one who 
owed certain duties to an invitee as an oc- 
cupier of land. However, he was unable to 
name any case which sustained this fanciful 
distinction. 
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The Supreme Court of Massachusetts 
held in Carpenter v. Sinclair Refining Com- 
pany, 129 N. E. 383, that the duty owed by 
the independent contractor to his invitee 
is the same duty as that imposed upon the 
employer to furnish his servant a reasonably 
safe place in which to work. No excuse 
can be found asserting any fanciful distinc- 
tion in this great legal field dealing with 
the relationship of invitor and invitee, be- 
tween the duty of the store owner or the 
occupier of the land. 


Now even though the facts in third-party 
cases are often shaky and the client may 
not be as badly injured as he thinks he is, 
still there are certain arguments upon the 
trial of third-party cases which can help 
with winning in that all-important first court. 


A Keynote 
to Successful Closing Arguments 


The first matter of importance is to im- 
press upon that jury his responsibility as 
well as yours, as the plaintiff’s lawyer. This, 
incidentally, is the keynote to all successful 
closing arguments. We must approach that 
jury with a deep and unfailing sense of 
humility and sincerity. We must really feel 
and believe in every statement that we make 
to that jury; we must believe and cause 
that jury to realize and feel that we too, 
as they, are simply seekers of the truth. 


No Hollywood movie, no New York stage 
play, no Metropolitan Opera, can even ap- 
proach the drama of trial by jury—when 
the facts are there, and when they have 
been adequately portrayed by trial lawyers 
on each side. 


No more appreciative or intelligent audi- 
ence can ever be found than that of the jury. 
After all, this is the only production in 
which the audience gets to take a real, a 
final and an eternal part in the play. 


The moving hand having writ moves on 
and writes no more and it is paramount in 
this, the crescendo, in this, the climax of 
the trial, to make the jury realize this. I 
sometimes do that with this kind of argument: 


“Gentlemen of the jury—this law suit, to 
me and to the esteemed gentlemen repre- 
senting the defendant, is simply another law 
suit. We are simply hired hands in this 
case. What you do here will not seriously 
hurt either of us. But, gentlemen, to this 
widow and her little son, you are theif last 
hope. You are there last refuge. 


“Your verdict—would that it could be 
confined within these four walls—but not 
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so, because your verdict in this case will be 
final, will be permanent, and will be eternal, 
and will affect their lives and destinies as 
long as they both shall live and breathe. 


“You know, gentlemen, in these troubled 
hours no greater duty can be served by 
man than the duty of serving as a fair, 
impartial, God-fearing and courageous 
American juror. 


“Today in Korea, in the maelstrom of suf- 
fering, destruction and death, men fire their 
shots for liberation of the captive con- 
science of the world. As they advance to- 
ward their objective their thought is—in 
America justice can be had—no man shall 
ever sink so low but that his whispering 
voice as he cries for mercy may be heard 
in our courts of justice. 


“Gentlemen, if they can die to preserve 
that great dream of American justice it is 
my prayer that you, gentlemen, may live to 
defend that heritage.” 


Now, how to become humble is not a 
problem for any member of this association 
because we who have spent our lives fight- 
ing for the poor and underprivileged of our 
land believe that ours is a crusade for all 
that is good, beautiful and true. And yet, 
if we approach the humility that it takes to 
win the hard law suit we can draw upon the 
inspiration to be found in that great poem: 


“T had tread life’s trail with an easy tread, 
I had followed where comforts and pleas- 
ures led, 
Until one day in a quiet place 
I met my Master face to face. 
“T met him and knew him, and blushed to 
see 
That his eyes full of sorrow were fixed on 
me, 
And I fell at his feet there that day 
While my castles melted and vanished 
away. 
“My thoughts are now for the souls of men, 
I lost my life to find it again, 
Ere since that day in a quiet place 
I met my Master face to face.” 


Yes, we realize that we are fighting not 
only for the right of that injured man to 
be compensated for injury to that body, but 
we are fighting for that man’s very soul, 
for his right to live free from want, for his 
right to educate his children, for his right 
to actively participate in the affairs of his 
government, and in the worship of his God 
unfettered by the calamity that has been 
visited upon him as the result of injury. 


And, when we convey to that jury that 
sense of humility, of unselfishness, of that 
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real desire to be of service and to reason 
with them in order that the truth may be 
found in their verdict—when this happens, 
the closing argument has won. 


You know, gentlemen, 
“truth” is like a football: you can kick it 
about all day, and at night it will come 
home just as smooth and as unscarred as it 
was in the early morning. 


The closing argument may be compared 
to the quarterback on the football team. 
The great quarterbacks—the professional 
men who play pro ball—are those who 
know how to change pace, to risk, to dare 
at the right time. 


I think the great trial lawyer interested 
in making a closing argument that will not 
only win his case, but that will affect the future 
lives, actions and beliefs of that jury will 
be one who from the time the jury was be- 
ing selected through the examination and 
cross-examination of witnesses, has seized 
upon every break that has been offered, 
keeping in mind the use of these highlights 
of the trial of his closing argument. He 
must be the type of lawyer who can make 
a highly prejudicial and inflammatory speech 
and yet not commit reversible error. 


The other side, before you get up, has 
probably said enough so you can get out 
of the record and really get inflammatory 
on the theory that the defendant has pro- 
voked and invited the reply. This is one 
time that the rule, “if you give them enough 
rope they’ll hang themselves,” really works. 


Some Illustrative Arguments 


No sounder basis for a discussion of the 
closing argument can be found by me than 
to discuss with you some of the arguments 
that have been made in cases I have tried. 


A number of years ago I was defending 
the sheriff of Crane County, Texas, in a suit 
for false imprisonment. The facts, briefly 
stated, were that one of the local ladies, 
who talked much about her distinguished 
ancestors, and who held herself in high 
esteem, caught her husband violating one 
of her mandates. When she caught him 
playing pool in a hall located on the main 
street of Crane, she entered the pool hall, 
grabbed a beer bottle and hit her husband 
over the head with it a couple of times. 
The sheriff rushed in and decided the best 
thing he could do was throw both husband 
and wife in jail. He immediately did so 
without a warrant, and held them the re- 
mainder of the day and night. 


Trial of a Third-Party Action 


they say that. 


During the trial of the case I referred to 
that great statement made by General Robert 
E. Lee to his son, in which Lee told his 
son, “Duty, my son, is the most sublime 
word in the English language. You can 
never do more and you must never do less.” 
In the closing argument the lawyer repre- 
senting the plaintiff said, “And, gentlemen, 
he has the temerity to talk about that gallant 
soldier, that great statesman, Robert E. Lee. 
Why, gentlemen, if Robert E. Lee rode into 
that pool hall on his white horse with his 
flashing sword, he would have rallied to 
the defense of this poor helpless woman, 
and he would have run that bunch of scoun- 
drels out of that pool hall, (and turning 
and pointing the finger of scorn at me), 
and he would have run that lawyer out of 
this courtroom.” I have not referred to 
General Robert E. Lee, or any of his state~ 
ments, in or out of the courtroom since 
that eventful argument. 


However, I managed to win the case, due 
not to a speech, but due primarily to a song 
that I sang to the jury. It was in evidence, 
and I proved by the plaintiff, even though 
I do not know how I managed to get this 
evidence admitted, that she and I were 
members of the Methodist Church; that she 
had a fine voice and often sang solos for 
the church, and that she had on many occa- 
sions complimented my fine singing voice 
and requested that I sing duets with her at 
the church. Having failed to comply with 
this request, I told the jury, “Gentlemen 
of the jury, Mrs. McFarland has often 
requested that I sing for her and with her, 
and duty on this occasion, and in her hour 
of great travail and sorrow, demands and 
compels me to grant her request so that I 
might in some small way alleviate and 
assuage her injured feelings. I now dedi- 
cate this song and this piece of verse to 
Mrs. McFarland. Had I done so sooner 
perhaps this lawsuit would never have 
arisen.” And I then sang, in my loudest 
voice: 


“Drinking beer in a pool hall 
And was I having fun, 
Until one day my wife caught me, 
And now I’m on the run. 
Lay that bottle down, Mamma, 
Lay that bottle down. 
Bottle-swinging Mamma, 
Lay that bottle down.” 


On another occasion, a most amusing 
event occurred, not during the course of the 
argument, but in the transcription of the 
argument by the court reporter. I did not 
detect the error until the transcript of my 
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argument was presented to the court of civil 
appeals. The suit was for wrongful death 
against the Texas and Pacific Railroad 
Company, in behalf of a widow and her 
son. My argument went something like this, 
in closing: 

“Gentlemen of the jury, the evidence here 
shows that Mr. Woods was a young man 
with a high earning capacity. The evidence 
shows beyond doubt that without dispute 
this little girl that he pressed to his bosom 
and took for his bride back when she was 
17 and he was 21, is a devoted mother, a 
church worker, a faithful wife, and one as 
you gentlemen can see, of great beauty and 
charm. The evidence shows further beyond 
successful contradiction, that the deceased 
was a man of frugal habits, a man who 
never touched liquor, a man who spent all 
the money he earned upon his wife and 
little boy. Yes, gentlemen, theirs was a 
home bound together by that unfailing 
sense of devotion and faith that God in- 
tended due to their mutual affection one 
for another, and their righteous habits of 
living. For them, before this train struck 
them at this death trap that was maintained 
in the City of Odessa, Texas, at the train 
crossing—for them, prior to the tragic 
occurrence there were bright co¥ered mead- 
ows ahead, and mountains of worrisome 
height, and yet their noblest hopes, and 
most cherished ambitions have been torn 
asunder without warning and without op- 
portunity to escape. Yes, gentlemen, the 
court is going to ask you to find what was 
the value of this kind daddy to this little 
boy who will never know his Santa Claus. 
The court tells you that in considering the 
pecuniary value of this cherished daddy’s 
life to this little boy you can consider the 
value of his advice, care and counsel. 


“Gentlemen, in these war-torn years, in 
these dark days in which civilization itself 
appears to be hanging in the balance, in 
which life appears to be a question of the 
survival of the fittest, in which strange 
creeds and governments are being spon- 
sored by pressure groups throughout the 
world, who can say what the value is in 
terms of money of the advice, care and 
counsel of a good and loving father to his 
son. Why, gentlemen, it might mean the 
difference between a good citizen or a bad 
citizen. It might mean the difference be- 
tween a great leader and a criminal who 
habitually sins against society. Why, gen- 
tlemen, it might mean the difference be- 
tween a Roosevelt and a Capone.” 


The regular court reporter was angry 
because the railroad lawyer had brought 
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with him his own private court reporter 
from Dallas. This private court reporter 
had been confiding to anyone who would 
listen to him that he had just been released 
from Dr. Swinkenberg’s institution in Dal- 
las, which is an institution that specializes 
exclusively in the care of mental and nerv- 
ous cases. This court reporter reported my 
argument in his official transcript, filed in 
the court of civil appeals, and reflected my 
argument as saying, “It might mean the 
difference between a rooster and a capon.”’ 


It is well for the good trial lawyer to be 
able to do a lot of testifying in his closing 
argument and to know how far he can 
safely go without committing reversible 
error. In Texas this practice can be safely 
indulged because of the supreme court de- 
cision in Ramirez v. Acker, 138 S. W. (2d) 
1054, which held that if objectionable argu- 
ment is made that could be cured by the 
instruction of the trial court, the objection 
had to be made by the opposing counsel, 
and failing in this, the error was waived. 
It is only when the nature of the argument 
is so inflammatory and so prejudicial that 
an instruction upon the part of the trial 
court cannot properly cure same; that is, 
when one is hurt beyond all surgery that an 
exception is not necessary. 


Texas Employers’ 
Insurance Association v. Cooper 


However, the Texas courts have held 
that some inflammatory arguments could be 
cured by the admonition and instruction of 
the trial court. I was trying the case of 
Texas Employers’ Insurance Association v. 
Cooper, 194 S. W. 819, and the defendant 
had hurt my case considerably when they 
showed that the only injury complained of 
by the plaintiff was his burned hand; that 
he never complained of any injury to his 
lungs until long after the injury, and after 
he had employed me as his counsel; and 
that as a matter of fact, inhalation of flame 
or gasoline fumes would not cause lung 
trouble. This appeared to me as being 
rather damaging evidence. Since I did not 
have any answer to these contentions, I 
managed to do quite a bit of testifying in 
my closing argument and got by with it. 
The argument in part was as follows: 

“A man who has been gassed—whether 
he inhales fumes or gasoline—would not 
know whether tuberculosis or bronchitis or 
lung trouble is going to develop; lung trou- 
ble from inhalation of an irritant such as 
flame or gasoline fumes is slow in develop- 
ing; if plaintiff had gone to the hospital 
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with a serious burn they would keep him 
full of dope all the time he was there; it 
would take weeks and months before that 
(a serious lung burn) would even show in 
an X-ray picture; loss of weight is one of 
the important things that follows lung trou- 
ble; men get hurt and think they are all 
right and go out and work and die from 
injuries in a few days or a few months 
thereafter; painters, if they inhale the fumes 
of the paint, will get deathly sick; doctors 
used to think that rest in bed was the only 
thing for people, and bleeding people; and 
a man will go to the best clinics and they 
will tell him he has different diseases.” 


The bill of exception states that there 
was no evidence in the record of any of 
these facts, and that no objection was made 
to the argument at the time it was made. 


The court said: “The issues as to whether 
plaintiff sustained any lung injury as a re- 
sult of the accident, and whether such 
injury caused or contributed to his total in- 
capacity were sharply controverted. The 
statement to which objection was inter- 
posed standing alone might be taken as an 
appeal to the jury to be influenced in their 
determination of the issues submitted be- 
cause of counsel’s belief in the merits of 
the case and the confidence of the citizen- 


ship of Crane County, including the jury, 
in him. Counsel’s opinion, inferable from 
the argument, was necessarily founded on 
an investigation made outside of court, and 
could have no legitimate bearing on the 
issues submitted.” 


The court erred in overruling the objec- 
tion. However, in view of counsel’s state- 
ment immediately following, to which no 
objection was made, the only reasonable 
meaning that can be attributed to the for- 
mer statement is that counsel believed in 
the lawsuit, whether right or wrong. In 
other words, he was enthusiastic about his 
case. After this latter statement the for- 
mer statement could hardly have been con- 
sidered as an appeal to be influenced by 
counsel’s belief even though that belief were 
wrong. The latter statement constituted a 
partial withdrawal or modification of the 
former. 


“The extraneous matters referred to dur- 
ing the closing argument were not so preju- 
dicial or inflammatory that their harmful 
effects could not have been cured by with- 
drawal of counsel or instructions of the 
court. By its failure to object and request 
Proper instruction, appellant waived the 
error.” Ramirez v. Acker, 134 Tex. 647, 
138 S. W. (2d) 1054. 


Trial of a Third-Party Action 


Pasotex Pipe Line Company 
v. Murray 


In the case of Pasotex v. Pipe Line Com- 
bany v. Murray, 168 F. (2d) 661, 161 F. 
(2d) 5, the facts were rather unusual. A 
drunken superintendent, in a company pick- 
up, and not within the scope of his employ- 
ment negligently drove this company pickup 
across a curb on the main street of Wink, 
Texas, and into the bathroom of a hotel. 
My client, who was a beautiful young mar- 
ried woman, was preparing to take a bath, 
and while in the nude and sitting upon the 
commode, she was suddenly struck, without 
warning, by this pickup which made an 
unexpected entrance through the side of 
the hotel. This case had to be tried twice, 
since I had to reverse a peremptory in- 
struction of the trial court before I could 
get to a jury. Realizing that the defendant 
had used some rather convincing testimony 
against my client and after having put in 
two years of work and money on the case 
I decided to pull every trick within my 
imagination to procure in the first instance, 
a verdict. This can be thoroughly proved 
by the following statement from the 
opinion: 

“The appellant says that in the course 
of a cross-examination of Dr. McClure, one 
of defendant’s witnesses, plaintiff's counsel, 
upon Dr. McClure’s testifying that the 
X-ray pictures of Mrs. Murray failed to 
show any ruptured disc, asked Mr. Mc- 
Clure, ‘If Dr. Carroll of Dallas looked at 
these X-rays and said she had it, what do 
you say?’ at the same time extending toward 
the witness, in the presence of the jury, a type- 
written paper resembling a letter. Upon 
defendant’s objection the question was 
ruled out. Thereupon plaintiff's counsel 
asked the witness: ‘Would you like to see 
Dr. Carroll’s report?’, again extending the 
paper toward him. Objection to this was 
also sustained by the court. Whereupon 
plaintiff’s counsel said. ‘We want the record 
to show we tendered the report.’ Appellant 
claims that all this was calculated to give 
the jury the impression that“Dr. Carroll, 
who was not present to testify, had re- 
ported that Mrs. Murray did have a rup- 
tured disc, which question of rupture was 
a matter in dispute.” 


The motion for a new trial on the basis 
of newly discovered evidence also had to 
do with this supposed report of Dr. Carroll. 
Defendant’s attorneys in moving for a new 
trial set up as ground that following the 
trial and verdict, plaintiff’s attorney told 
them that Dr. Carroll’s report would have 
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shown that Mrs. Murray had none of the 
fractures which plaintiff’s doctors testified 
that she had; that prior to the trial they 
had no knowledge that Dr. Carroll had 
ever examined Mrs. Murray; and that in 
view of the disputed testimony they were 
entitled to a new trial to show Dr. Carroll’s 
report. 


Appellant further complained of plain- 
tiff’s counsel’s cross-examination of Dr. 
Mason, witness for defendant, when he 
asked, “Doctor, who is the outstanding sur- 
geon in El Paso?” The question was 
objected to and objection sustained. Where- 
upon plaintiff’s counsel said, in the pres- 
ence of the jury, “Note our exception for 
the reason it is in evidence that this lady 
is being treated by Dr. Rogers, and we 
think we are entitled to prove his qualifica- 
tions to the jury.” Appellant further objects 
that on cross-examination of Dr. Breck, 
plaintiff’s counsel asked the witness, “Doc- 
tor, you are well acquainted with Dr. Perry 
Rogers, are you not?” The answer was, 
“Yes, I am.” Thereupon plaintiff's counsel 
asked, “He holds the same high certificate 
in orthopedic surgery in El Paso that you 
do, doesn’t he?,” which was objected to and 
objection sustained. Whereupon plaintiff's 
counsel said: “He did treat this case and 
put a brace on this lady, did he not?” 
Objection to this was likewise sustained. 
Appellant contends that by such comment 
plaintiff's counsel gave the jury the im- 
pression that Dr. Rogers, who was not a 
witness, was an outstanding bone surgeon 
who had treated Mrs. Murray and put a 
brace on her, a method of putting the court 
testimony inadmissible in that form. Again, 
on cross-examination of Dr. Robinson, a 
witness for the defendant, plaintiff’s coun- 
sel asked the doctor about his work for 
insurance companies; this appellant argues, 
injected into the case an inference that the 
defendant was covered by insurance. A 
like objection was made to the cross- 
examination by plaintiff’s counsel of Dr., 
McClure, defendant’s witness, during which 
plaintiff’s attorney asked the doctor, “And 
they (insurance companies) pay off total 
and permanent disability for a ruptured 
disc?”, to which objection was made and 
sustained. Appellant argues that this ques- 
tion also left the inference with the jury 
that the defendant was covered by insur- 
ance, and that under Texas law any refer- 
ence to coverage by insurance in a damage 
suit is prejudicial error. 


At the time each incident arose, the trial 
judge had full knowledge of all the circum- 
stances connected with it and was in the 
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best position to judge whether or not any 
or all of the incidents were calculated ad- 
versely to affect the defendant’s substantive 
rights. Since the matter was squarely pre- 
sented to him at once upon the occurrence 
of each incident complained of, in a way 
that called for his immediate consideration 
of it in terms of the defendant’s substantive 
rights, it is clear that each time he fully 
exercised his discretion, as he did also with 
respect to the motion made at the close of 
all the evidence. In exercising that discre- 
tion, the court, as a precautionary measure, 
each time carefully instructed the jury to 
ignore the occurrence and to give no weight 
to it. Whether a mistrial should have been 
entered or a new trial granted was, upon 
motion for either, a matter within the dis- 
cretion of the trial judge, and in view of all 
the circumstances here, we may not say 
that discretion was abused. He was in a 
better position to judge than we are. As 
to the oblique references to insurance, we 
think they are not of such a kind as to 
come within the prohibition of Texas law. 


This serves to demonstrate that some 
rather inflammatory statements can be 
made without the commission of reversible 
error in matters of argument of counsel and 
the admission of evidence in the federal court. 


Thompson and Leake Cases 


During my earlier days at the bar I tried 
at Pecos, Texas, the case of Southern 
Underwriters v. Thompson, 127 S. W. (2d) 
389. The facts in the Thompson case were 
that Thompson met an oil well drilling con- 
tractor by the name of Cecil Rains in the 
city of Pyote, Texas. Thompson testified 
that he had known Rains a number of years 
previously and met Rains in the aforesaid 
city of Pyote in a beer joint. Rains had a 
new Packard automobile and a very volup- 
tuous redhead of questionable virtue with 
him. Thereafter, and on the next morning, 
the three drove together to the well site 
where the payroll checks were delivered, 
and on the way back from the oil well site 
Rains turned the Packard automobile over, 
sustained fatal injuries to himself, and in- 
juries to Thompson. Thompson was a big 
bruiser who weighed about 250 pounds, and 
even though I still believe he was seriously 
injured, this certainly had to be a matter of 
expert testimony; it was not evident from 
his general appearance. The insurance com- 
pany lawyer, in his argument to the jury, 
attempted to make it appear that the case 
was one of outright fraud—first on employ- 
ment, second on scope of employment, third 
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on intoxication, and fourth through their 
doctors they contended there was nothing 
whatsoever wrong with Thompson. He 
went further in his argument and contended 
that Thompson had collected two other 
claims; that they were both fraudulent. 
The jury returned a verdict of permanent 
and total disability in favor of Thompson, 
whose chances were not hurt in my opinion 
by the reply that I made in my closing 
argument to the jury. This case was re- 
versed by the court of civil appeals, but 
the Supreme Court of Texas granted a 
writ of error with the notation, “We are 
inclined to the view that the argument was 
invited.” The case was thereafter settled 
without being submitted to the court be- 
cause plaintiff's counsel knew of the pre- 
carious financial circumstances of the 
Southern Underwriters, who shortly there- 
after went into the hands of a receiver. In 
that case the following argument was made: 


“He talks about the fact that he collected 
money twice before; well, they paid him 
off, and the companies that paid him must 
have thought that he was entitled to it, 
but he is not satisfied with trying to keep 
you from making his company live up to 
the written contract, he wants to come into 


court and slander and blacken and call me 


a scoundrel and call him an extortioner. 
No, we can’t bring you and your insurance 
company into court and put on trial, and 
I wonder how many times you have kept 
somebody that is entitled to have the money 
from having it. We don’t have them down 
here, and I am not saying that they ever 
did it, not saying that they have ever, but 
the jury doesn’t know either, about the 
facts of ‘that other case.” 

In the case of Texas Employers’ Insurance 
Association v. Leake, 196 S. W. (2d) 842, the 
evidence showed that the plaintiff worked 
some ten years after he was injured at 
higher wages than he was working for at 
the time of. his injury, and I was able to 
procure a jury finding that the plaintiff 
was totally and permanently disabled due 
to his accident, in: July or August of 1935, 
and had been totally and permanently dis- 
abled all during the time he was working 
even though he was drawing higher wages, 
due to the fact that he worked even though 
he suffered pain. In my closing argument 
I told the jury in substance in this case, 
“Yes, gentlemen, they criticized this plain- 
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tiff and condemned him because he claimed 
to be disabled when during all this time he 
was able to draw wages and remain on the 
job. The evidence in this case shows that 
this man suffered untold agony and anguish 
in performing these duties, and that he 
only did so out of the dire necessity that 
he make a livelihood for himself, his wife 
and his little daughter. I tell you, gentle- 
men, that instead of being condemned this 
man should be praised for being the great 
American hero he has been, because he is 
made of the same kind of stuff that it took 
for the boys to take Guadalcanal, and you 
cannot give him too much.” 


Prejudicial Arguments— 
in Conclusion 


I believe that the above cases from my 
own personal experience demonstrate the 
value of a strong, forceful, inflammatory 
and prejudicial argument. There are those 
of our courts in Texas who had the rule 
prior to the decision of Ramirez v. Acker, 
with reference to the argument of counsel, 
so strict that one could scarcely make a 
speech in such a manner that the jury could 
tell in whose behalf you were appearing 
without committing reversible error. In 
one of our earlier Texas cases the court of 
civil appeals criticized the doctrine that very 
many prejudicial statements could be cured 
by the instruction of the trial court not to 
consider the statements. The court said 
in substance—you might as well throw a 
polecat into the jury box and tell them to 
disregard the odor. 


Use of Poetic and Biblical Aids 
in Winning Verdicts 


We are familiar with demonstrative evi- 
dence and visual aids as means of obtaining 
larger jury verdicts. I want to give you a 
few poetic and Biblical aids that can be so 
used. For instance, in a case involving 
serious injury or death, what can be more 
eloquent that this portion of “Flanders 


Field :” 
“Short days ago he lived, 
Felt .dawn, 
Saw sunset glow, 
Loved and was loved.” 


Or in a case in which you have a particu- 
larly scornful witness, or in which you 
are replying to a lawyer who has been 
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scornful of your plaintiff or his testimony, 
how can you beat this for a reply: 


“Oh, I would not sit in the scorner’s seat, 

Or hurl the cynic’s ban, 

But let me live in the house by the side of 
the road, 

And be a friend to man.” 


I tried a case once in Ward County, 
Texas, involving the death of a mother 
who had been killed in a railroad crossing 
accident, and after talking about the pe- 
cuniary value this mother had to her daughter, 
about the fine character, great accomplish- 
ments and helpful daily tasks that she 
performed in helping her daughter rear her 
orphan child, I used this poem on mothers 
and put tears not only in the eyes of the 
jurors, but tears in the eyes of the specta- 
tors, as well as the trial court: 


“The greatest battle that ever was fought— 
Shall I tell you where and when? 

On the maps of the world you will find it not: 
It was fought by the Mothers of Men. 
Not with cannon or battle shot, 

With sword or noble pen; 

Not with eloquent words or thought 
From the wonderful minds of men; 

But deep in a walled up woman’s heart; 

A woman that would not yield; 

But bravely and patiently bore her part; 
Lo! there is that battlefield. 

No marshalling troops, no bivouac song, 
No banner to gleam and wave; 

But, Oh, these battles they last so long— 
From babyhood to the grave! 

But faithful still as a bridge of stars 

She fights in her walled up town; 
Fights on, and on, in the endless wars; 
Then silent, unseen, goes down! 

Ho! ye with banners and battle shot, 
With soldiers to shout and praise, 

I tell you the kingliest victories fought 
Are fought in these silent ways.” 


Recently I tried a case in which a large 
amount of property was involved and the 
issue before the jury was whether the 
the property was community property or 
separate property. I represented the faithful 
wife, who was contending that the property 
was separate property after having proved 
the salient facts, as showing that the wife 
had helped earn the money and had been given 
this property by her husband. After show- 
ing the true value of this woman as a 
mother and as a wife, I went further and 
proved her great love for her husband, and 
that this divorce and property settlement 
was not being brought about due to any 
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act of hers, or due to her desires, and I 
compared her to Ruth of Biblical times: 


“.. . for whither thou goest, I will go; 
and where thou lodgest, I will lodge; thy 
people shall be my people, and thy God, 
my God.” For some strange reason the 
woman won the law suit. 


In a death action in which a truck driver 
had been drunk one Sunday and injured 
a little baby, my closing argument to the 
jury included the fact that it was too bad 
that the truck driver couldn’t have remem- 
bered the Sabbath and kept it holy, and in 
my concluding remarks as I was asking 
for damages for that injured baby, I said: 


“Inasmuch as ye have done it unto one 
of the least of these, My brethren, ye have 
done it unto me.” 


It sometimes happens that witnesses of 
their own acts and volition will do some- 
thing that can be dramatically seized upon 
in the closing argument. In a case involving 
brain injury, and in which I was able to 
procure a large judgment in the federal 
court at Pecos, the beautiful 14-year-old 
daughter of the plaintiff in describing the 
changes that had come over her daddy 
since his injury, climaxed it all by bursting 
into tears and saying, “He just isn’t my 
daddy any more.” 

In another death action in which I was 
talking about the fine character and the 
high esteem in which a young worker 21 
years old was held by his fellow workmen, 
and what a good and fine boy the deceased 
was, I said something like, “All of those 
who know him best testify to his good 
character,” and his little three-year-old 
boy who was sitting behind me, without my 
knowledge and unrehearsed, held up his hand. 


In another case the failure to have safety 
devices for credit was the proximate cause 
of the accident, and I remarked that we 
today were turning in for credit to the jury 
the life of the deceased. 


In a murder case which I tried in George 
West, Texas, a little over a year ago, the 
defense was that the defendant was tem- 
porarily insane at the time of the commis- 
sion of the offense, but that he was 
presently sane and should be acquitted. The 
defendant was tried within 30 days of the 
commission of the offense and the state was 
asking for the death penalty for this boy, 
Dennis. I was handling a compensation 
claim for him and I guess this accounts for 
my employment in the criminal charge. In 
the course of my argument I pointed to 
his wife, who was the sister of the deceased, 
and how she was sitting by his side, knowing 


IL J— March, 1952 





“Le 
do ; 
the 


org 
lob! 


upo 


and 
miss 
was 
kno\ 
“1a 
stan 
winc 
we 
caus 
The 
Tl 
toe 
any 
have 


“The 
The: 
Ther 
And 
Give 
A st 
Hav 
Will 
Give 
And 
And 
A st 
For 

‘Tis 

Ther 
And 


"CG 
say), 
gave 
more 
lihoo 
earn 
brow 
ican 
was § 
today 
lawy 
damz 
has 
has i 
thing 
fendz 
reput 
it rec 
living 
tiff, 


Trial 


* 
“Let us,” the author suggests, “plan to 
do as we in Texas are doing: take to 
the people our campaign against the 
organized insurance and railroad 
lobbyist who would sacrifice mankind 
upon a cross of gold.” 

* 


and believing that at the time of the com- 
mission of the offense in which her brother 
was killed that the defendant did not really 
know what he was doing. I then added, 
“T think today, gentlemen, that the deceased 
stands with his face pressed against the 
window panes of heaven looking down upon 
us, saying, ‘gentlemen, turn him loose be- 
cause he did not know what he was doing’.” 
The jury did turn him loose. 


There is one other poem that can be used 
to effectively close the trial of practically 
any personal injury or death action. I 
have used it on a number of occasions. 


“There are loyal hearts, there are spirits brave, 
There are souls that are just and true; 
Then give to the world the best that you have 
And the best will come back to you. 

Give love and love to your life will flow, 
A strength in your utmost need, 

Have faith, and a score of hearts 

Will show their faith in your word and deed. 
Give truth and your gift will be paid in kind, 
And honor will honor meet, 

And a smile that is sweet will surely find 
A smile that is just as sweet. 

For life is the mirror of king and slave, 
‘Tis just what you are and do; 

Then give to the world the best you have 
And the best will come back to you. 


“Gentlemen of the jury, (I sometimes 
say), this plaintiff for 40 years of his life 
gave to the world the best that he had. For 
more than 30 years he has earned his live- 
lihood as God intended that man should 
earn his livelihood—by the sweat of his 
brow. His reputation as a Godfearing Amer- 
ican citizen up until the time of this injury 
was stainless and unimpeachable, and yet here 
today for the first time this defendant’s 
lawyer, whose interest is in keeping the 
damages down in this case for his client, 
has intimated that he is lying under oath, 
has intimated that he is trying to get some- 
thing for nothing. Yes, gentlemen, the de- 
fendant is trying to take from him that 
reputation for truth and fair dealing that 
it required him 40 years of hard righteous 
living to build and to maintain. This plain- 
tiff, gentlemen, has given you here today 
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truth, in the hope that his gift of truth 
could be paid in kind. He has given his 
employer honor in the hope that honor would 
be met. He has given his best, gentlemen: 
what is he entitled to receive in return 
from a jury who desires to be fair?” 


Every time, gentlemen, that you reverse 
a peremptory instruction, every time you 
take a case to the appellate courts of this 
land and extend tort law, it liberalizes the 
law with reference to the right of the injured 
and maimed to recover; every time you re- 
fuse to settle for less than that man’s case 
is actually worth, you will be blazing a trail. 
You are building a bridge that will enable 
the younger and more inexperienced law- 
yers to better represent suffering humanity. 


Let us in our respective states, take an 
active interest in the election of our con- 
gressmen and senators and state officials. 
Let us plan to do as we in Texas are doing: 
take to the people our campaign against 
the organized insurance and railroad lob- 
byist who would sacrifice mankind upon 
a cross of gold. Let us be honest in our 
closing arguments with jurors and in our 
daily contacts with our clients, because it 
is only in this kind of living that the names 
of lawyers shall shineth more and more 
unto the perfect day, or more aptly stated, 
“Blessed are the pure in heart, for they shall 
see God.” 


Some General Observations 


In conclusion, you will please pardon by 
diverting from the subject assigned me to 
make a few general observations concerning 
lawyers, the practice of law, and our great 
national association whose holy purpose and 
cause are very close and dear to my heart. 


To begin with, there has been a clamor 
during recent years, with articles appearing 
in Colliers magazine, both pro and con 
concerning whether or not the jury system 
should be abolished. This, to my mind, 
could result not only in the complete and 
total loss of the injured man’s rights, but 
would result in the destruction of our great 
profession. Those of us who have been 
actively engaged in the trial of cases 20 or 
more years have had our faith in humanity 
restored by recognition of the fact that day 
after day we see juries reach logical and 
fair verdicts through a process of reasoning 
that often exceeds and excells that of the 
able lawyers who have studied the case 
and presented the evidence. When we see 
12 men stay in the jury room for long hours 
at a time on a hot summer day, in an un- 
airconditioned courtroom in an honest effort 
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to see that justice is done, then we recog- 
nize that democracy itself and the preserva- 
tion of human rights and of property rights 
depends on the preservation of trial by 
jury. In the particular case of Oklahoma, 
where a State Industrial Accident Commis- 
sion confers compensation, the injured work- 
ingman often does not receive an adequate 
award. The greatest thing that could be 
done for the workingman of Oklahoma 
would be to give the injured plaintiff the 
right of trial de novo before a jury. 


Further, we need in these dark days in 
which civilization itself appears to be hang- 
ing in the balance, to look back in retrospec- 
tion, and wonder why it was that 100 years 
ago the lawyer was looked upon as a leader 
of his community. Citizens of the com- 
munity would seek his advice in all matters 
and he was their close personal friend as 
well as their family counselor and advisor. 
Today many of our lawyers are regarded 
otherwise. I feel that corporate interests of 
this nation (with whom I have no personal 
quarrel because they have afforded me a 
very comfortable living for many years) 
have played a major part in the destruction 
of the role of the lawyer as a citizen, a 
statesman and a humanitarian. They have 
hired as many lawyers as possible to repre- 
sent their interest and they will resort to 


all legal and technical devices to defeat the 
right of the injured workingman to recover. 
cover. 


In addition thereto, immediately upon a 
lawyer being elected to the state legislature, 
in many instances his legal ability suddenly 
increases and he becomes retained and in 
the employment of the corporate interest. 
There is no wonder that with such a de- 
plorable condition existing that we in Texas 
were unable to increase the amount of 


NO TURNING BACK _____ 


“Once Socialism has been well estab- 
lished and permitted for a few years to 
take its toll in production and progress, 
once it has been allowed to eat away 
at the heart and body and moral fibre 
of a nation, it cannot then be suddenly 
replaced with private capitalism. You 
can’t press a button or mark a ballot and 
transform a bankrupt Socialist nation 
into something better. But there is more 
than irony in England’s present predi- 
cament. The nation has come face-to-face 


workmen’s compensation payable to a man 
suffering total and permanent disability from 
$25 to $30 per week, at the last term of the 
legislature. And this, mind you, occurred 
in a state where the maximum benefits af- 
forded for total and permanent disability 
is $10,000 which at lump sum discount 
amounts to $8,020. When a man is totally 
and permanently disabled it requires at 
least a year or a year and a half to collect 
this paltry sum of $8,020, and by the time 
he has paid medical bills and attorney fees, 
and the cost of living for a small period of 
time, he is left destitute and is a pitiful 
object of charity, dependent upon the whims 
and caprices of fate. 

Our national organization has been formed 
for the purpose of correcting some of the 
evils that have been inflicted purposely, mali- 
ciously, and with deliberation by the cor- 
porate and railroad lobbies of America 
upon the widows, orphans and injured work- 
ingmen.of this country. 

In waging our fight we appeal to all 
attorneys to join our organization who be- 
lieve in the dignity of mankind, and who 
believe that a lawyer should first be a man 
that is devoted to truth, honesty and the 
true presentation of his client’s cause re- 
gardless of the factor of pecuniary gain. In 
so doing we shall restore the lawyer to 
the role that he occupied some 100 years 
ago, and in closing we say—sad will be the 
day for any lawyer when he becomes per- 
fectly contented with the life that he is 
living, with the thoughts that he is thinking, 
with the deeds that he is doing, when 
there is not forever beating at the door of his 
soul, some great desire to do something 
larger and something nobler which he knows 
he was meant and made to do, because 
he is a child of God. [The End] 


with the truth about Socialism: it is like 
quicksand; once you put both feet in it 
you are caught fast. Evidently, the rea- 
son the English didn’t vote the Conserva- 
tives in by a larger margin was that not 
even Churchill, who had opposed every 
step of the Socialist program, could 
promise to reverse it. Realizing this, 
England still registered a condemnation 
of Socialism as a mode of government 
and way of life."—Dr. George Benson, 
president, Harding College. 
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The Use and Effect of Binders 


By EDMUND T. DELANEY 


The author, a member of the New York City law firm of 
Sawyer, Delaney, Shaw & Pomeroy, discusses some of the 
problems regarding binders which were recently spotlighted 
by the Supreme Court’s denial of review in the Gandelman case 


THE RECENT DENIAL of review by 

the Supreme Court of the circuit court 
decision in the Gandelman case (Gandelman 
v. Mercantile Insurance Company, 7 FIRE AND 
CASUALTY CASES 438, 187 F. (2d) 654 (CA- 
9, 1951)) has again focused attention on 
some of the practical problems raised in 
cases where an agent advises an assured 
that he is “covered” but the risk insured 
against occurs before a binder or a policy 
is issued. 


It will be recalled that the Gandelman case 
in effect held that where there was no overt 
communication to the assured by the insur- 
ance company or its agent of the acceptance 
of a contract of insurance prior to the de- 
struction of the risk by fire, no contract 
came into effect and therefore the plaintiff 
could not recover. In that case the assured 
had requested one Oelsner to increase his 
insurance liability limit. Oelsner had re- 
plied orally, “You are covered.” The agent 
had obtained two fire policies from the 
defendant insurance companies but had not 
delivered the policies to the assured nor 
had he informed the assured of the accept- 
ance of the risk or given the assured the 
name of the company carrying the risk. 


Among the many questions raised by the 
Gandelman case was that of the effect of the 
statement of the agent, “You are covered.” 
In the Gandelman case the circuit court 
noted that the conversation between the 
agent and the plaintiff did not include “a 
discussion of the manner in which the in- 
crease was to be accomplished or the com- 
panies with which the increase was to be 
placed.” (187 F. (2d) 654, 656.) From this 
it concluded that the answer, “You are 
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covered,” did not purport to bind the de- 
fendant companies and therefore that no 
contract then existed between the parties. 
The court distinguished the case from a 
previous case, Hill v. Accident Commission, 
10 Cal. App. (2d) 178, 51 Pac. (2d) 1126 
(1935), where there had been an oral com-: 
munication of acceptance to the assured. 


The question of whether it is of the 
essence that in an oral contract of insurance 
the insurance company should be mentioned 
by name was discussed at greater length in 
the opinion of the lower court which was 
affirmed. There the district judge, while 
recognizing the validity of an oral contract 
of insurance, stated that proof of the con- 
tract must be “clear and convincing.” The 
district judge further stated that the failure 
to mention a particular company in the 
conversation was “fatal,” (90 F. Supp. 472, 
476) and cited K. C. Working Chemical 
Company v. Eureka-Security Fire & Marine 
Insurance Company, 6 FirE AND CASUALTY 
Cases 495, 185 Pac. (2d) 832 (1947), among 
other cases, as authority for the proposition 
that there can be no enforceable contract 
of insurance if the assured and an agent who 
represents several insurance companies fail 
to designate one of the companies before 
a loss occurs. 


This view was likewise followed in a re- 
cent South Carolina case—Dubuque Fire & 
Marine Insurance Company v. Miller, 7 Fire 
AND CAsuALty Cases 474, 64 S. E. (2d) 8 
(1951). In that case, agents had orally 
agreed to insure the contents of a restaurant 
in the sum of $25,000 against fire, and stated 
that the insurance would be effective imme- 
diately. No mention was made, however, 
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7 
It is necessary that an agent or broker 
procure a binder which meets all re- 
quirements of the law concerning the 


essential elements of the contract. 
* 


as to what insurance companies would 
issue the fire policies, and before the agents 
had contacted their principals the contents 
were destroyed by fire. The agents were 
authorized to write policies of insurance for 
the Dubuque Company among others. After 
the fire, the local agents wrote each of the 
ten companies which they represented and 
sought to have each of them assume one 
tenth of the risk. The Dubuque Company 
refused to assume its part of the risk. The 
court held that there was no valid contract 
in that there had been no designation of 
any company or particular companies as 
insurers. 

The view expressed in the Gandelman case 
has not been followed in a recent case in 
the district court in Tennessee, Heatherly v. 
Sun Insurance Office, Ltd., 100 F. Supp. 376 
(1951). In that case, the plaintiffs asked an 
agent for several fire insurers to write 
$10,000 on certain property. The agent fig- 
ured out the premium and advised the 
plaintiffs, ““You are covered for $11,000.” 
The plaintiff was not informed as to which 
insurer the agent selected and did not find 
out until after the occurrence of the loss. 
The court in this case held that where an 
insurance agent made an oral insurance con- 
tract with a party: but did not inform the 
assured with which insurers he intended to 
write the fire insurance, the contract was 
valid. In this case the federal court applied 
the Tennessee law which recognized the 
binding effect of a contract of insurance 
effected orally although it recognized that 
this was limited to contracts of an interim 
character. The court cited a recent federal 
case of Slide Rule & Scale Engineering Com- 
pany, 6 Frre AND Casuatty Cases 922, 177 
F. (2d) 305, which held that the failure of 
the parties’ minds to meet on the names of 
the companies to be bound was immaterial 
and in which the court stated: 

“When the agent represents several com- 
panies and selects certain of them to be 
bound by the risk, he is contracting for un- 
disclosed principals. Each of the companies 
he represents has intrusted him with the 
agency, and must be held to have given him 
authority as such agent to select it as the 
one to bear the risk. Such authority springs 
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inevitably ‘from his authority ‘to make in- 
surance contracts. The insured can not be 
permitted to suffer because the agent fails 
to disclose at the time of making the con- 
tract which of several principles he binds. 
Aetna Insurance Company of Hartford, Conn., 
v. Licking Valley Milling Co., 6 Cir., 19 F. 
Be OPE eae 

In the Heatherly case the court recognized 
that certain of the federal circuits did not 
follow this rule and specifically mentioned 
the Gandelman case which it declined to 
follow. Other courts have reached similar 
results in cases of this character and have 
attempted to protect the assured on the 
ground that an agent for several companies 
has authority to substitute a binder in one 
company for that in another. Shippers Com- 
press Company v. Northern Assurance Com- 
pany, 208 S. W. 939 (Tex. Civ. App., 1919). 
In other cases the courts proceed on the 
basis of estoppel. 

The fact that varying results have been 
reached in cases of this character serves 
to emphasize the necessity of the agent or 
broker’s procuring a binder which meets 
with all the requirements of the law con- 
cerning the essential elements of the con- 
tract. A binder may be described as a 
temporary contract of current insurance 
intended to protect an applicant until the 
risk has been investigated and the policy 
properly issued. A binder must be specific 
as to its essential elements either by its 
express terms or by implication. These 
essential elements are (1) the names of 
the parties, (2) the nature of risk, (3) the 
duration of the risk, (4) the amount of 
insurance and (5) the rate of premium. 
There must also be an intention, expressed 
or implied, that both parties shall be bound 
on the binder. A mere general statement 
that one is covered, or even the delivery of 
a binder which does not contain one or 
more of the essential elements, will not be 
sufficient. (Hanover Fire Insurance Company 
v. Morse Dry Dock & Repair Company, 272 
N. Y. Supp. 792, 152 Misc. 111 (1934), aff'd 
280 N. Y. Supp. 795, 224 App. Div. 780, 
aff'd 200 N. E. 589, 270 N. Y. 86 (1936).) 
Nor is a mere receipt evidencing the pay- 
ment of money enough. (Turman v. United 
Insurance Company, 94 N. E. (2d) 466 (Ohio 
App., 1950).) 

Where an agent represents but one com- 
pany, the name of the company need not 
be disclosed; but where the agent represents 
two or more companies, the prevailing rule 
is that no one of them will be bound until 
the agent allocates the risk to one or more 
of them by some word or overt act which 
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must take place prior to any destruction 
of property or occurrence of liability. 

The actual rate of insurance may be im- 
plied in the binder, where, for instance, it 
is shown by custom that the risk will be 
at the ordinary prevailing rates. In certain 
cases where there has been a previous rela- 
tionship between the parties and the details 
are the same as those which existed in 
previous contracts, a mere binder giving the 
term of the policy would be sufficient. 
Fisher v. Underwriters of London, 115 F. 
(2d) 641 (CCA-7, 1940). Where the con- 
tract does not specify all the terms of the 
policy, it is generally presumed that the 
policy will be in the customary form. It 
should be emphasized, however, that the best 
practice is for the binder itself to contain 
all of the essential elements listed above. 

So long as the obligations represented by 
a binder are mutual and both parties are 
considered to be bound, the payment of 
premium is not to be considered as a con- 
dition precedent to the validity of the binder. 
There must, of course, be an agreement to 
pay, either expressed or implied. 

Normally a binder can be issued by an 
agent possessing general authority to bind 
the company. Employees of an agency or 
soliciting agents or brokers when strictly 
acting as such do not have such authority. 
In some cases a general agent may not 
have authority, but this lack of authority 
must be brought to the knowledge of the 
applicant in such a way as to put the appli- 
cant on inquiry as to the actual authority 
of the agent. If there exists what the law 
describes as apparent authority, private limi- 


tations of authority cannot defeat the lia- 
bility of the principal. 

A binder need not be in any specified 
form. It may be oral, or partly in writing, 
or wholly in writing. In cases where there 
are statutory requirements that contracts 
of insurance shall be expressed in writing, 
such provisions have not been deemed ap- 
plicable to binders or temporary contracts. 

A binder is frequently evidenced by a 
memorandum in duplicate but a mere entry 
on the books of the agent would normally 
be sufficient. The fact that a standard form 
of policy has been adopted by statute does 
not invalidate a binder and most statutes 
contain express provisions recognizing the 
validity of a binder as a temporary contract, 
for example, New York Insurance Law, 
Sec. 168 (3). Some state statutes limit the 
time element in a binder, such as a recent 
statute adopted in 1949 in New Jersey which 
provides that oral binders may be made 
orally for a period not exceeding ten days 
duration and in writing for a period not 
exceeding 60 days. The New York statute 
provides that binders or other contracts for 
temporary insurance shall not be made for 
a period in excess of 60 days but may be 
made orally or in writing. 

No formal delivery of a binder is required, 
but as in the case of contracts in general 
there must be some communication of the 
acceptance of the risk. As a matter of good 
practice, a confirmation of the binder should 
be sent to the assured but in all events 
some advice should be given the assured to 
the effect that the binder is in effect. 

[The End] 





ADVOCACY IS AN ART———— 


“So long as controversies between men 
have to be settled by judges, proficiency 
in the art of forensic persuasion will as- 
sure one of first rank in our high calling. 
In the judicial process, as_ practiced 
among English-speaking peoples, the 
judge and the advocate complement each 
other, for, as Thoreau said, ‘It takes 
two to speak the truth—one to speak and 
another to hear.’ 


“But if not a lost art, advocacy is an 
exacting one. When he rises to speak at 
the bar, the advocate stands intellectually 
naked and alone. Habits of thought and 
speech cannot be borrowed like gar- 
ments for the event. What an advocate 
gives to a case is himself; he can bring 
to the bar only what is within him. A 
part written for him will never be con- 
vincing.” 
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FR EMEDIES FOR DISAPPOINT- 


MENT. “In most courts the folk- 
lore of the profession gives the aggrieved 
lawyer a choice of remedies: One is to 
appeal, the other is to go down to the 
tavern and cuss out the court. He may, 
and usually does, pursue both simulta- 
neously. But the tavern cussing of the 
Supreme Court has to be stronger than 
usual, to compensate for the Jack of any 
appeal. In Washington it will be easy 
for a disappointed lawyer to find sym- 
pathetic companions. We are never sur- 
prised nor angered when disappointed 
counsel avails himself of the one relief 
left to him. Sometimes one or more dis- 
senting Justices would like to join them.” 
—Mr. Robert H. Jackson, associate jus- 
tice, United States Supreme Court, in 
address before the California State bar, 
San Francisco, August 23, 1951. 








The author discusses the problems 
which arise from a damage suit for 
personal injuries when the amount exceeds 


the assured’s liability policy limits 





Mr. Roos, of the law office of Roos & 
Jennings, San Francisco, California, is 
a member of the San Francisco bar. This 
article first appeared in the September- 
October, 1951 issue of the Journal of the 
State Bar of California. 





PON THE FILING and serving of a 

complaint for damages for personal 
injuries with a prayer exceeding the amount 
of the limits of the defendant’s liability 
policy, both the liability insurer and the 
insured defendant are faced with difficult 
problems. So long as the action remains 
pending, some possibility exists of a plain- 
tiff’s judgment above the policy limits. For 
this excess the assured would be personally 
liable. The possibility exists, no matter how 
fanciful the claim of liability may be or how 
inflated the alleged damages. This threat 
to the assured’s finances can be removed 
only through the consummation of a settle- 
ment by the insurer. The threat is double- 
barreled—the insurer faces the possibility 
that if its dealings with the assured or its 
handling of the litigation fall below the 
standards required by law, it may ultimately 
be obligated, by reason of being liable over 
to its assured for the excess, to pay out 
more than the policy limits. 

It is, therefore, to the best interests of 
both these parties that the personal injury 
action be settled within the policy limits, 
if the plaintiff be willing. But here the com- 
munity of interest ends. It is clearly to the 


best interests of the assured that the case: 


1 Evidently this information is now readily 
obtainable (Superior Insurance Company v. 
Superior Court, 37 A. C. 753, nullifying the 
sound opinion of the District Court of Appeal 
at 101 A. C. A. 1002). 

2 No exhaustive citation of the authorities will 
be given. They are legion and readily available, 
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be compromised, regardless of the closeness 
of the question of liability and regardless 
of how greatly inflated be the claimed dam- 
ages. The insurer will, however, be under- 
standably reluctant to make a substantial 
payment to compromise a claim when its 
claims agents, adjusters, investigators, physi- 
cians and attorneys advise that the claim 
can probably be defeated in its entirety, or, 
at most, the verdict held to an amount well 
within the policy limits. Its difficulties are 
compounded if the plaintiff learns of the 
policy limits,’ is aware of the insurer’s 
problem and makes an offer to compromise 
for the amount of the policy limits or 
slightly less, and stands firm at that figure. 
Its position is made no simpler if the as- 
sured advises the company that he feels 
there is a possibility of an excess verdict 
and requests that the company settle within 
its policy limits. While the assured wishes 
to have the matter settled and out of the 
way, he is confronted with the policy pro- 
visions vesting control of the litigation in 
the company and requiring his cooperation. 
No matter how much he may desire to 
force a settlement, he runs a substantial 
risk of giving the company a policy defense. 


That a duty is owed by the liability in- 
surer to the assured under these circum- 
stances is unquestioned. The courts have 
differed widely in the verbiage used in the 
defining of this duty and in applying it to 
varying sets of facts. The great niajority 
of jurisdictions have adopted either the 
“modern bad faith rule” or the “negli- 
gence theory.” These two theories will be 
hereinafter discussed.” 


for example, 8 Appleman, Insurance Law and 
Practice, 76, and following; 5 Couch, Insurance 
Law and Practice, Sec. 1165, and following: 
131 A. L. R. 1499; 71 A. L. R. 1485; 79 A. L. R. 
1118. Nor will what will be referred to as the 
“archaic bad faith test,’’ which would seem 
to permit the insurer to further its own inter- 
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Exc 


Excess Problem 


By LESLIE L. ROOS 


The negligence test imposes liability upon 
the insurer if, in refusing to settle within 
the policy limits, it fails to exercise the 
standard of care that “a reasonable man 
would exercise in the management of his 
affairs’ (Dumas v. Hartford Accident and 
Indemnity Company, 28 AuTOMOBILE CASES 
583, 94 N. H. 484, 56 Atl. (2d) 57 (1947)). 
It was held in the Dumas case that a verdict 
against the company on this theory was 
sustainable without any expert legal testi- 
mony being presented to the jury for its 
guidance. The fact that the company acted 
upon the advice of counsel was held not 
to constitute a good defense as a matter of 
law, but merely to be one of the factors for 
the jury to consider. The negligence theory 
entrusts to 12 laymen the duty of determin- 
ing the complex question which constantly 
baffles claims men and attorneys: Should 
this case be settled or tried? And the jury 
is called upon to decide this question in an 
atmosphere of hindsight, highlighted by the 
fact that 12 other laymen have previously 
brought in a large excess verdict which 
shows that someone guessed wrong. “The 
gift of prophecy has never been bestowed 
upon ordinary mortals” (Georgia Casualty 
Company v. Mann, 242 Ky. 447, 46 S. W. (2d) 
777, 779 (1932)) and “lawyers representing 
liability insurers of motor users are not 


(Footnote 2 continued) 


ests at the expense of the assured, be discussed 
except in passing. See Cleveland Wire Spring 
Company v. General Accident, etc., Assurance 
Company, 6 Ohio App. 344 (1917); Georgia 
Casualty Company v. Mann, cited in text; Long 
v. Union Indemnity Company, 277 Mass. 428, 
178 N. E. 737 (1931); and compare Olympia 
Fields Country Club v. Bankers Indemnity 
Company, 325 Ill. App. 649, 60 N. E. (2d) 896 
(1945). 

3 See footnote 1. 

4For example, Douglas v. United States Fi- 
delity & Guaranty Company, cited in text, re- 
jecting Wisconsin Ink Company v. Fidelity & 


Note on the Excess Problem 


required to be prophets who can accurately 
foretell the results of litigation in personal 
injury cases arising out of automobile acci- 
dents... .” (American Casualty Company v. 
Howard, 37 AUTOMOBILE Cases 10,187 F. (2d) 
322, (CA-4, 1951).) An honest difference of 
opinion as to what a jury will do makes 
jury trials. A second jury should not be 
permitted to hold an insurance carrier neg- 
ligent in failing, in good faith, to correctly 
predict what another jury would do. 


The negligence rule seems to have had 
its genesis in Cavanaugh Brothers v. General 
Accident Fire & Life Assurance Corporation, 
79 N. H. 186, 106 Atl. 604 (1919). This case 
was followed by the New Hampshire court 
in Douglas v. United States Fidelity & Guar- 
anty Company, 81 N. H. 371, 127 Atl. 708 
(1924), and more recently in Dumas v. Hart- 
ford Accident and Indemnity Company, above. 
Jurisdictions adopting the negligence test 
invariably cite the New Hampshire cases. 
It seems entirely possible that the negli- 
gence rule grew out of some unexpressed 
dissatisfaction with what we have called 
the “archaic bad faith test,” * and that these 
courts seized upon negligence as the basis 
of liability rather than revise the definition 
of bad faith. Decisions adopting the negli- 
gence theory often reject the archaic bad 
faith theory. No cases have been found 
which reject the modern bad faith theory 
in favor of the negligence test, whereas 
many recent cases accept the modern bad 
faith test in preference to the. negligence 
theory,’ or the old bad faith test.® 


Appleman defines bad faith under the 
modern rule as “the intentional disregard 
(by the insurer) of the insured’s financial 
interests in the hope of escaping the full 
responsibility imposed upon the insurer by 
the policy” (8 Appleman, Insurance Law and 
Practice 78). While the insurance company 
“in determining whether to accept or reject 
an offer of compromise, may properly give 
consideration to its own interests, it must, 
in good faith, give at least equal considera- 
tion to the interests of the insured and if it 


Deposit Company, 162 Wis. 39, 155 N. W. 1081 
(1916). 

5 For example, Berk v. Milwaukee Automobile 
Insurance Company, 21 Automobile Cases 404, 
245 Wis. 597, 15 N. W. (2d) 834 (1944); Christian 
v. Preferred Accident Insurance Company, 33 
Automobile Cases 963, 89 F. Supp. 888 (DC 
Calif., 1950); Zumwalt v. Utilities Insurance 
Company, 228 S. W. (2d) 750 (1950); Hart v. 
Republic Mutual Insurance Company, 32 Auto- 
mobile Cases 368, 152 Ohio St. 185, 87 N. E. 
(2d) 347 (1949). 

*For example, American Mutual Liability 
Insurance Company v. Cooper, 61 F. (2d) 446 
(CCA-5, 1932); Olympic Fields Country Club v. 
Bankers Indemnity Company, footnote 2. 


193 





fails so to do it acts in bad faith” (American 
Fidelity & Casualty Company v. Nichols, 31 
AvuToMosiLe Cases 656, 173 F. (2d) 830, 832 
(CA-10, 1949)). “In deciding between de- 
fense and settlement, the insurer must at- 
tempt, in good faith, to reach the same 
result that it would reach if it were un- 
qualifiedly liable for any judgment which 
might be rendered” (62 Harvard Law Re- 
view 104, 105 (1948)). The insurance com- 
pany’s “decision not to settle should be an 
honest decision. It should be the result of the 
weighing of probabilities in a fair and hon- 
est way. ... It must be honest and intelli- 
gent if it be a good faith conclusion” (Royal 
Transit, Inc. v. Central Surety and Insurance 
Corporation, 29 AuToMospILE CasEs 655, 168 
F. (2d) 345, 347 (CCA-7, 1948) ). 


If the probabilities (of a successful defense 
versus an excess judgment) appear to be 
equally balanced, the insurance company 
must resolve the dilemma in favor of the 
assured by settling.’ 


This modern bad faith rule applies a 
subjective test, that is, the state of mind of 
the representatives of the insurance com- 
panies at the time they elected not to settle. 
The negligence test has an objective stand- 
ard—that of the reasonable, prudent man. 
This application of a subjective test on the 
one hand as against an objective test on the 
other appears to be the real distinction be- 
tween the two rules. The distinction is of 
obvious importance in instructing a jury. 
The selection of one rule as against the 
other may well be determinative of the re- 
sult, particularly in a close case.* The dis- 
tinction is of no importance in marshaling 
and presenting the evidence. Evidence of 
negligence is evidence of bad faith and vice 
versa. Likewise, evidence of good faith is 
evidence of due care and vice versa.* This 
was recognized in Hilker v. Western Auto- 

* National Mutual Casualty Company v. Britt, 
200 Pac. (2d) 407 (1948); Tyger River Pine Com- 
pany v. Maryland Casualty Company, 170 S. C. 
286, 170 S. E. 346 (1933). 

8 ‘The two tests can lead to different results, 
either because the jury can more easily draw 
an inference of negligence than of bad faith, 
or because the judge can more easily find that 
a jury question as to negligence exists.’’ 62 
Harvard Law Review 109 (1948). 

®See American Casualty Company v. Howard, 
cited in text. 

% See Wong v. Metropolitan Casualty Insur- 
ance Company, Calif. Super. Ct., S. F., No. 
380270, Opinion of Sapiro, J., on demurrer, cited 
in Christian v. Preferred Accident Insurance 
Company, footnote 5. 

11 Johnson v. Hardware Mutual Casualty Com- 
pany, 1 Automobile Cases 134, 109 Vt. 481, 1 
Atl. (2d) 817, (1938); Olympia Fields 
Country Club v. Bankers Indemnity Company, 
footnote 2. 
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mobile Insurance Company, 204 Wis. 1, 235 
N. W. 413, 414 (1931), where it was stated: 

“Terms which are not strictly convertible 
or synonymous have been used by different 
courts to indicate the same thing. Negli- 
gence has been used by some courts to 
mean the same thing that other courts have 
designated as bad faith.” 


The facts of the case most often cited in 
support of the negligence theory (Dumas v. 
Hartford Indemnity Company, above) would 
have resulted in a judgment in favor of the 
assured in a jurisdiction enforcing the mod- 
ern bad faith rule. It would not be difficult 
to find bad faith in that defendant’s stub- 
born refusal to raise a settlement offer 
which was less than the special damages 
actually sustained by a pedestrian knocked 
down by an automobile while standing in 
a crosswalk.” 


At first glance it might appear extremely 
difficult for an aggrieved assured to prove 
the existence of the requisite corporate bad 
faith. However, “this state of mind is indi- 
cated by acts and circumstances and is 
provable by circumstantial evidence as well 
as by direct evidence.”™ The following 
have been held indicative of bad faith: 


(1) Serious injuries and large special 
damages indicating that a verdict for the 
plaintiff will be in excess of the policy 
limits.” 

(2) Refusal to follow the advice of trial 
counsel.” 


(3) Failure to advise the assured of possi- 
ble excess liability and to disclose the status 
of settlement negotiations.” 


(4) Failure to make an offer or counter- 
offer to settle.” 


(5) Clear liability on the part of the as- 
sured.” 


(6) Failure of the home office to give 
adequate consideration to all the facts.” 


2 For example, Royal Transit Inc. v. Central 
Surety & Insurance Corporation, cited in text; 
National Mutual Casualty Company v. Britt, 
footnote 7. 

13 For example, Royal Transit Inc. v. Central 
Surety & Insurance Corporation, cited in text; 
Mendota Electric Company v. New York Electric 
Company, 169 Minn. 377, 211 N. W. 317 (1926). 

4 For example, Hilker v. Western Automobile 
Insurance Company, cited in text. 

1° For example, Hilker v. Western Automobile 
Insurance Company, cited in text; Maryland 
Casualty Company v. Cook, O’Brien Construc- 
tion Company, 69 F. (2d) 462 (CCA-8, 1943); 
Olympia Fields Country Club v. Bankers Indem- 
nity Company, footnote 2. 

16 For example, Royal Transit Inc. v. Central 
Surety Insurance Corporation, cited in text. 

17 For example, Johnson v. Hardware Mutual 
Casualty Company, footnote 11; City of Wake- 
field v. Globe Indemnity Company, 246 Mich. 
648, 225 N. W. 643 (1929). 
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* 
To avoid liability under the bad faith 


rule, an insurance company must not 


gamble with the assured’s money. 
* 


(7) Rejection of a settlement offer after 
an inadequate investigation.” 


(8) Rejection of a settlement offer moti- 
vated in whole or part by the fact that the 
risk was partially reinsured and therefore 
the company had nothing to lose by refus- 
ing to settle.” 


It is reasonably clear, from the authori- 
ties, what an insurance company must and 
must not do to avoid liability under the 
modern bad faith rule. It must give at least 
as much consideration to the financial well- 
being of the assured as it does to its own. 
Therefore, it must not gamble with the as- 
sured’s money. A concrete illustration may 
be given by simplifying the facts of a case 
tried by the writer. The policy had a 
$10,000 limit for injuries to any one person. 
The injured plaintiff had offered to settle 
for $9,000. The assured had previously 
been advised that settlement within the 
policy limits was impossible and was not 
advised of the $9,000 offer. Eminent trial 
counsel .advised the company before trial 
that in his opinion (a) the odds were three 
to one against a successful defense and (b) 
the plaintiff’s injuries and special damages 
were such that if he secured a verdict it 
would be in excess of the policy limits. The 
company refused to settle and elected to 
go to trial. By going to trial the insurer 
stood to save the $9,000 which it would 
have had to pay by way of settlement and 
stood to lose only $1,000 in excess of this 
amount. The odds were only three to one 
with a possible payoff of nine to one. But 
the refusal to settle subjected the assured 
to the probability of a substantial excess 
judgment with odds of three to one in favor 
of this eventuality. The company sacrificed 
the assured’s financial interests by electing 
to take a gamble at odds favorable to its 
own financial interests. It was in essence 
saying to the assured, “Heads, we win— 
tails, you lose.” * 


On the other hand, when the insurer has 
fulfilled the duties owed the assured, it is 


completely justified in refusing a settlement 
demand which it has honestly concluded is 
excessive, despite the fact that this decision 
subjects the assured to the possible conse- 
quences of a judgment in excess of the 
policy limits. Similarly, “. . . when the in- 
surer fully lives up to its duty, there is no 
right in the insured to compel the insurer 
to offer the amount of its maximum limit 
in order to effect the amicable settlement 
of a claim against the insured and to pro- 
tect the insured against a possible judgment 
in excess of the policy limit. Insured can 
readily secure all needed protection by pur- 
chasing, and paying for, a policy with a 
high limit of liability on the insurer.” 


(American Casualty Company v. Howard, 
above.) 


Conclusion 


In conclusion, a word should be said 
about the position of defense counsel in a 
case involving an excess problem. Good 
faith on the part of the insurance carrier 
requires a full disclosure to the assured of 
the excess problem and the progress of 
settlement negotiations.“ After litigation 
has commenced, the attorney retained by 
the insurance carrier is generally the only 
representative of the company who has any 
dealings with the assured. Certainly, any 
lack of good faith on his part would be 
imputed to the company. As stated at the 
outset, a conflict of interests between the 
assured and the insurance company arises 
immediately upon the filing of a complaint 
containing a prayer for damages in excess 
of the policy limits. The attorney retained 
by the insurance carrier is also the attorney 
for the assured and owes to both “the high 
duties imposed by statute. (Business & 
Professional Code, Sec. 6068) and by the 
rules governing professional conduct.”™ It 
seems clear that counsel must immediately 
advise both the assured and the insurance 
company of the conflict presented. If the 
assured then elects not to secure the serv- 
ices of his own attorney, counsel must so 
advise his corporate client’ and secure its 
permission to keep the assured fully advised 
as to the progress of settlement negotia- 
tions and other matters which could possi- 
bly affect his personal liability. [The End] 





1% For example, Berk v. Milwaukee Auto- 
mobile Insurance Company, footnote 5; Royal 
Transit Inc. v. Central Surety and Insurance 
Corporation, cited in text; Roberts v. American 
Fire & Casualty Company, 34 Automobile Cases 
920, 89 F. Supp. 827 (DC Tenn., 1950). 
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” Royal Transit Inc. v. Central Surety and 
Insurance Corporation, cited in text; Zumwalt 
v. Utilities Insurance Company, footnote 5. 

~Tyger River Pine Company v. Maryland 
Casualty Company, footnote 7. 

21 See footnote 14. 

23 Pennix v. Winton, 19 Automobile Cases 896, 
61 C. A. (2d) 761, 773, 143 Pac. (2d) 940 (1943). 
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INSURANCE COMMISSIONERS’ 


MODEL PROVISIONS FOR 


Individual Accident and Health Policies 


By WYLIE H. DAVIS, 
Associate Professor of Law, 


University of Arkansas 


Reprinted from Fall, 1951 Issue of The Arkansas Law Review 


LTHOUGH many states since 1873 have 

prescribed, both legislatively and admin- 
istratively, standard policy forms and uniform 
provisions for insurance on local risks,’ 
Act 394 of 1951 marks the first Arkansas 
selection of that device for regulating the 
business.2. The Act is “model” legislation, 
recommended in June, 1950, by the National 
Association of Insurance Commissioners * 
and approved by a sizable group of under- 
writers. It was adopted in about 25 states 
during the 1951 legislative sessions.‘ 

Act 394 is confined to individual personal 
accident and “sickness” (health) insurance 
as described in Section 66-201 of the 1947 
Arkansas Statutes. The latter authorizes 
“disability” underwriting in Arkansas, which 
is defined as insurance against “bodily 
injury or death by accident and upon health 
of persons.” Section 8 of Act 394, how- 
ever, specifically exempts from the require- 
ments of the act (1) workmen’s compensation 
and “liability insurance,” (2) reinsurance, 
(3) group or blanket insurance and (4) life 
insurance, endowment and annuity contracts, 
including provisions supplemental thereto 
for additional accident, health, or total and 
permanent disability benefits. Thus the act 
applies to a variety of “pure” accident and 
health individual coverages, embracing such 
insured events as personal injury or death 


1 Patterson, The Insurance Commissioner in 
the United States, pp. 247-268 (1927). 


2The Arkansas General Assembly did, how- 
ever, outline the required ‘‘substance’’ of various 
group life insurance policy provisions in Act 
248 of 1949. Ark. Stat. (1947) Sec. 66-529 (Supp. 
1949). 

3 Vance, Insurance (3d Ed., Anderson, 1951), 
p. 61. 

‘For this and some of the other factual in- 
formation appearing in this comment, the writer 
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“by accident” or “accidental means,” ® par- 
tial or total disability—permanent and tem- 
porary, hospitalization, ordinary medical and 
nursing services, and surgery or emergency 
treatment. This type of insurance, largely 
because of its unusual consumer appeal 
among the lower-income groups, has always 
been an ideal vehicle for fraud and sharp 
practice by irresponsible carriers, as well 
as acting as an incentive to financially un- 
sound carrier organization.’ In fact, stand- 
ard provisions for accident and health policies, 
as a curb on public-mulcting, have been 
recommended by the insurance commission- 
ers since 1912," and the present act is merely 
a revision based upon experience since that 
time. 


The scheme of Act 394 is not to dictate 
an entire policy form. It is rather to 
specify in Section 2 (A) certain substantive 
and formal elements that must appear (the 
substantive ones to be couched in any 
appropriate language); to set out in Section 
3 (A) the precise wording of provisions 
usually encompassed in one related form or 
another by any accident or health policy, 
and to require the inclusion of those provi- 
sions in all such policies subject to the act; 
and to prescribe in Section 3 (B) the 
phraseology of other provisions concerning 


is indebted to Mr. J. Herbert Graves, Insurance 
Commissioner of the State of Arkansas. 

5See generally, 4 Arkansas Law Review 239 
(1950). 

® Life insurance may furnish the same incen- 
tive. See, e. g., Better Way Insurance Com- 
pany v. Graves, 210 Ark. 13, 194 S. W. (2d) 
10 (1946), in which the commissioner refused 
to license an insolvent corporation with no 
actual paid-up capital and no cash for operating 
expenses. 

tT Footnote 3. 
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matters frequently dealt with in accident 
and health policies. The last category need 
be included by the insurer only if it wishes 
to contract with reference to those matters, 
or any of them. In regard to policy pro- 
visions under both Sections 3 (A) and 
3 (B), however, the commissioner of insur- 
ance is accorded considerable discretion in 
that he may approve substituted versions 
which are “not less favorable in any respect 
to the insured or the beneficiary.” And if 
a Section 3 provision is inconsistent with 
or inapplicable to a particular “coverage,” 
the commissioner may approve such omis- 
sion or modification as may be necessary 
to cure the discrepancy. 


Although no reputable insurer will have 
difficulty conforming to the act, the requi- 
sites of Sections 2 and 3, and to a lesser 
extent those of Sections 4, 5 and 7, do 
clearly reflect the opportunities for abuse 
rather peculiarly inherent in an unregulated 
health and accident business. Section 2 (A) 
(4), for example, in establishing minima for 
the policy’s style, arrangement and typog- 
raphy, bridles a notorious technique used 
by some insurers to make their “adhesion” 
contracts very sticky indeed. The require- 
ment of Section 2 (A) (2) that the policy 
state the time at which the insurance takes 
effect and terminates is particularly signifi- 
cant. It is doubtful, however, whether 
compliance with Section 2 (A) (2) would 
necessarily avoid such questions of when 
the insurance terminates as that raised in 
Lyon v. Mutual Benefit Health & Accident 
Association, 1 Litre Cases 70, 305 U. S. 484 
(1939), rev’g 95 F. (2d) 528 (CCA-8, 1938) 
(full year’s premium paid in advance of 
issuance, but Arkansas policy in force for 
quarter following first year only if premium 
for such quarter be paid by the end of the 
first quarter of the first year). Another 
question which complicates this issue is 
ambiguous provisions on the termination 
of renewal terms in health and accident 
policies.* 


Of equal significance is the ban in Section 
2 (A) (7) against incorporation by refer- 
ence of the insurer’s charter, rules, consti- 
tution or bylaws. Similarly, the standard 
provisions of Section 3 afford an assured 
who enjoys a modicum of intelligence and 
enough drive to read his policy, a generous 
measure of protection without at the same 


8 See Jordan v. Washington National Insur- 
ance Company, 15 Life Cases 51, 94 Law Reports 
263 (Ark., Nov. 12, 1951); Panich v. Business 
Men’s Assurance Company of America, 215 Ark. 
130, 219 S. W. (2d) 610 (1949).) 


Accident and Health Policies 


time converting the insurer into an elee- 
mosynary organization. 


Several provisions of the act are partly 
or entirely devoted to the insurer’s interest: 
Section 3 (A) (1) (no change without 
endorsement; nonwaiver clause); Section 
3 (A) (9) (limited “facility of payment” 
clause); Section 3 (A) (10) (physical exam- 
ination and autopsy privilege) ; Section 3 (A) 
(11) (60-day no-action clause and three- 
year limitation period for suit on policy); 
Sections 3 (B) (3), 3 (B) (4) and 3 (B) (5) 
(“other insurance” clauses); Section 3 (B) 
(6) (adjustment of disability benefits to as- 
sured’s actual earnings preceding disability) ; 
Section 3 (B) (7) (deduction of unpaid 
premium from claim payment); Section 3 
(B) (8) (cancellation); Section 3 (B) (10) 
(felony and illegal occupation as excepted 
cause); and Section 3 (B) (11) (intoxica- 
tion or narcotization as excepted causes). 
See also Section 6 (no waiver of defenses by 
acknowledgment of receipt of notice, fur- 
nishing or accepting proof of loss forms, 
or investigating claim) and Section 10 (judi- 
cial review, including review of “all the 
facts,” of any order or decision made by 
commissioner). 

Especially liberal are the clauses on grace 
periods and reinstatement. The reinstate- 
ment clause, Section 3 (A) (4), provides, 
among other things: “The reinstated policy 
shall cover only loss resulting from such 
accidental injury as may be sustained after 
the date of reinstatement and loss due to 
such sickness as may begin more than ten days 
after such date. In all other respects the 
insured and insurer shall have the same 
rights thereunder as they had under the 
policy immediately before the due date of 
the defaulted premium, subject to any provi- 
sions endorsed hereon or attached hereto in 
connection with the reinstatement.” (Italics 
supplied.) A provision very similar to this 
has been held not to warrant recovery of 
disability benefits where the assured came 
down with tuberculosis more than ten days 
but less than six months after a lapse and 
reinstatement, in the face of another policy 
provision allowing such benefits only “if 
the disease originates after the policy has 
been in continuous force for the six preced- 
ing months.”® (Italics supplied.) 


Notice of claim, proof of loss, payment 
of claims and change of assureds’ occupa- 


® Mutual Benefit Health & Accident Association 
v. Moore, 196 Ark. 667, 119 S. W. (2d) 499 
(1938). Seé generally, Comment, ‘‘Reinstate- 
ment of Life Insurance Policies in Arkansas,’’ 
2 Arkansas Law Review 105 (1948). 
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tions to more or less hazardous ones are 
generously written clauses. Section 3 (B) 
(1) entitles an assured changing to a less 
hazardous occupation, and furnishing proof 
thereof, to a reduction in the premium rate 
and a refund of any excess unearned pre- 
mium paid after the change. Compare the 
less advantageous option given such an 
assured of having the policy canceled and 
excess premium refunded.” 


Similarly ample clauses are those con- 
cerning misstatement of age, cancellation 
and similar insurance with other carriers. 
Sections 3 (B) (4) and 3 (B) (5), in effect, 
require prorating the insured loss among 
the insurers (with a corresponding return 
of premiums), which usually would be less 
favorable to the assured than a provision 
that the policy shall not be affected by 
“other insurance.” The latter is often in- 
serted by the insurer for competitive advan- 
tage." Since, however, such a clause is 
“not less favorable to the insured” than 
Sections 3 (B) (4) and 3 (B) (5), it would 
probably meet with the commissioner’s 
approval under Act 394. (See Section 
3 (B).) 


SSUREDS are also amply safeguarded in 

Sections 4, 5 and 7, which, in general terms, 
close some of the more obvious loopholes 
and gaps necessarily perforating a pattern 
of detailed policy content. Thus Section 
4 (A) plugs one outlet for greedy carrier 
ingenuity by declaring that no policy pro- 
vision which is not subject to Section 3 
shall make a policy “less favorable in any 
respect” to the assured than do those pro- 
visions which are subject to the act. But 
it is reasonably apparent upon a close read- 
ing that neither this section nor anything 
else in the act curtails the insurer’s power 
to sell an accident or health policy much 
less favorable to the assured, in another 
sense, than most policies controlled by the 
act would be. There is nothing to prevent 
a narrow circumscription of the risk as- 
sumed or “coverage” by qualifying the insured 
event as to time, place and other static 
circumstances, by including a series of ex- 
cepted causes, and by exacting from the 
assured a number of warranties (other than 
those standardized in Act 394, like the 


% Mutual Benefit Health & Accident Associa- 
tion v. Arrington, 3 Life Cases 1118, 200 Ark. 
701, 140 S. W. (2d) 427 (1940). 

1 Bankers National Insurance Company v. 
Hemby, 217 Ark. 749, 233 S. W. (2d) 637 (1950). 

3 But “‘limited’’ accident policies, at low pre- 
mium rates, are relatively common. £. g., 
Commercial Casuqlty Insurance Company v. 
Reynolds, 3 Life Cases 1179, 200 Ark. 765, 140 
S. W. (2d) 683 (1940) (insurance against death 
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change of occupation physical hazard war- 
ranty or “other insurance” moral hazard 
warranty). Some assureds may experience 
a feeling of security in a promise to “indem- 
nify” them for accidental injury or death 
sustained on February 29 in leap years 
from being hit on the head by a lightning- 
struck television antenna falling off the top 
of a building exceeding 80 stories in height. 
Competition may be expected to discourage 
most of this kind of insurance marketing,” 
however, and in any event it is impossible 
to legislate human gullibility out of exist- 
ence, or even to neutralize its consequences 
very efficiently. 


Probably the most bothersome fly in the 
state insurance control ointment has been, 
and still is, the mail-order business, of 
which a substantial chunk is accident and 
health underwriting. Act 394 attacks the 
problem obliquely. It regulates all policies 
“delivered or issued for delivery to any 
person” in the state, but for enforcement 
against foreign mail-order insurers it relies 
mainly upon enactment of the same or com- 
parable legislation by the insurers’ domi- 
ciliary states and upon reciprocal cooperation 
by the domiciliary insurance commissioners.” 


The insurance contract may in some in- 
stances be deemed to have been “made” 
within the state where the assumed risk is 
situated and where the policy is delivered. 
(See Leflar, Arkansas Law of Conflict of 
Laws (1938), Sections 103, 104; Carnahan, 
Conflict of Laws and Life Insurance Con- 
tracts (1942), pages 164-165.) Nevertheless, 
it is difficult for that state to regulate the 
mail-order carrier which is not authorized 
to do business in the state, does all its 
soliciting by mail or radio and sends no 
agents inside the state for any purpose. 
Many attempts both to supervise and squelch 
this phase of the business have been invali- 
dated as extraterritorial legislation, violative 
of the Fourteenth Amendment. A few state 
insurance statutes with clear extrastate re- 
percussions, like the “resident agent” laws 
(applicable to authorized foreign insurers), 
have recently been upheld despite their ap- 
parent actuation by local insurance lobbies 
and an economic policy of “home folks 
first.” (See Arkansas Statutes (1947), Sec- 


“by drowning while at a public bathing beach 
or public swimming pool while a life-guard is 
on duty’’). 

13See especially Sec. 3 (F) (1) (foreign in- 
surer’s policy may contain any provision ‘‘not 
less favorable to the insured’’ if prescribed by 
domiciliary state law). As to policies issued 
by domestic insurers for delivery to out-of-state 
assureds, see Secs. 2 (B), 3 (F) (2). 
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tions 66-304, 66-309, 66-312, 66-313, 66-321; 
Osborn v. Oslin, 3 Lire Cases 728, 310 U. S. 
53 (1940).) But there is undoubtedly much 
potential mischief indigenous to the mail- 
order business that has not yet been reached. 
(For an excellent discussion of some of the 
practical and constitutional aspects of the 
problem, see 5 Duke Bar Association Journal 
25 (1937).) 


EDERAL intervention under the commerce 

and postal powers would seem the most 
efficient, if not the wisest, antidote for the 
chief mail-order evils of deceptive policies, 
misleading advertising and repudiation of 
valid claims, Congress, however, in the 
McCarran Act of 1945 has taken a sub- 
stantially “hands off” approach. (For a 
discussion of the division of state and 
federal regulatory power over mail-order 
insurance under the McCarran Act, see 
Layne, “Multiple State Regulation of Mail 
Order Insurance,” 39 Georgetown Law Jour- 
nal 422, 428-432 (March, 1951).) Arkansas 
and about 25 other states have enacted 
“Unfair Trade Practices” insurance legisla- 
tion, aimed at unfair competition and decep- 
tive practices which are “engaged in” within 
the state. (Arkansas Acts 1949, No. 303, 
p. 880 [Arkansas Statutes (1947) Sections 
66-1701 and following (Supp. 1949)].) The 
act seems applicable to both admitted and 
unadmitted insurers (Section 2), but its 
sanctions could hardly be invoked as a 
practical matter against pure mail-order 
insurers. And apparently the act does not 
purport to go that far. 


On the other hand, as demonstrated lately 
in Travelers Health Association v. Virginia, 
13 Lire Cases 609, 339 U. S. 643 (1950), 
among others, the United States Supreme 
Court has greatly relaxed its earlier attitude 
toward state insurance regulation, sustain- 
ing in Travelers Health substituted service 
by registered mail on a foreign, unadmitted 
mail-order insurer in a cease and desist 
proceeding under the Virginia Blue Sky 
Law. The insurer did its business in Vir- 
ginia exclusively by mail, although it did 
solicit new policyholders through the older 
ones residing in Virginia. The latter, how- 
ever, were not paid agents or employees. 
The Court, five to four, thought this involved a 
sufficient contact with local interests to 
warrant the cease and desist proceeding, 
at least for the limited purpose of forcing 
the insurer to authorize suits against it by 
Virginia assureds through service of process 
on the Secretary of the Commonwealth. 
(On the problem of a state’s enforcing mail- 
order insurance regulations with the assist- 
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ance of another state, see “Reaching the 
Out-of-State Mail-Order Insurer,” 64 Har- 
vard Law Review 482 (January, 1951).) 


The rationale, if not the letter, of the 
Travelers Health decision seems to assure 
the validity of applying Arkansas’ substi- 
tuted service statute to an unlicensed foreign 
mail-order insurer. The Arkansas Statutes, 
(1947) Section 66-244 (enacted in 1939), 
may need legislative clarification on the 
question whether it is intended to be appli- 
cable to such insurers in view of the am- 
biguity in its language, indicated by the 
italicized portions as follows: “The trans- 
acting of business in this state by a foreign 

. insurer [unlicensed] ... and the. . 
delivery by such insurer of a policy 
to a citizen [or resident] of this 
state .. . is equivalent to an appointment 

. of the Insurance Commissioner” as the 
insurer’s agent for service of process in any 
suit arising out of the policy. (Compare 
Arkansas Acts 1947, No. 65, p. 154 [Arkansas 
Statutes (1947) Section 66-251] (employer 
made agent of unauthorized group insurer), 
discussed in 1 Arkansas Law Review 203 
(1947).) But the Arkansas Supreme Court, 
by Justice Leflar, has implied that Section 
66-244 might be invoked in mail-order situa- 
tions. (American Farmers Insurance Company 
of Phoenix v. Thomason, 217 Ark. 705, 708, 
234 S. W. (2d) 37, 39 (1950).) That section 
appears to have been successfully utilized 
against at least one mail-order insurer, 
which demurred to the trial court’s juris- 
diction on the ground that it had not trans- 
acted business in Arkansas. The demurrer 
was overruled, however, and the insurer 
failed to preserve its exception on appeal. 
(Bankers National Insurance Company wv. 
Hembey, above. For an apposite discussion 
of the Arkansas statute and of the insurance 
commissioners’ model act on serving un- 
licensed insurers, see Price, “Service of 
Process on Unlicensed Insurers,” THE IN- 
SURANCE LAW JourNAL, July, 1951, page 489.) 


Adoption of the model act in all American 
jurisdictions should make the mail-order 
accident and health business much healthier. 
Of course, where agents storm the territory, 
no policy form will deter a fly-by-day com- 
pany’s fly-by-night agent from producing 
health insurance in a sickroom whose sen- 
sory portents of “The Reaper’ would drive 
a man less dedicated to the blessings of 
money back out into the open. But agential 
quackery (as distinguished from puffery) 
may be assumed to be infrequent. 


[The End] 
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The author explains the effect of departmental 
regulation or statute language requirements on the 
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HOSE FAMILIAR with the law relating 

to the construction of life insurance 
policies know of the many cases where the 
policy terms were construed most strictly 
against the insurer.- Out of this general 
rule have arisen other rules of construction. 
Accordingly, any ambiguity in the policy 
is to be construed so as to give the assured 
the greatest possible benefit on the least 
onerous terms. And courts have not been 
averse to expand the language in finding 
ambiguities. The theory on which these 
rules of construction is based is that the 
policy was prepared by the company—it 
selected the language, and the assured, hav- 
ing nothing to say in its preparation, had 
to take it as it was presented. 

In recent years, however, the entire policy 
or some of its provisions, are provided by 
statute. Many statutes now prescribe “stand- 
ard provisions” for life policies and those 
provisions must appear in the policy. Some 
statutes outline almost the entire policy. 
This is especially true with reference to 
accident and fire insurance policies, and in- 
creasingly so with reference to life policies. 

Therefore, when the statute requires 
“standard provisions,” it can no longer be 
claimed that the company chose the lan- 
guage and that therefore the policy is to 
be construed in favor of the assured and 
against the company. Both the insurer and 
the assured now stand on an equal footing 
in the construction of such a policy. Courts 
cannot reach out for so-called ambiguities 
nor give the assured rights and benefits 
actually not contemplated by the insurer. 
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(Funk v, Aetna Life, 95 F. (2d) 38 (Calif., 
1938) ; Gallopin v. Continental Casualty, 290 
Ill, App. 8, 7 N. E. (2d) 772 (1937) ; Lincoln 
National Life v. Sobel, 6 Lire Cases 30, 110 
Ind. App. 331, 35 N. E. (2d) 121, 6 Lire 
Cases 701, reh’g den. 37 N. E. (2d) 698 
(1941); Hankins v. Public Service Mutual 
Insurance Company, 31 AUTOMOBILE CASEs 72, 
63 Atl. (2d) 606 (1949); Wilcox v. Massa- 
chusetts Protective Association, 266 Mass. 230, 
165 N. E. 429 (1929); Cormier v. Hudson, 
284 Mass. 231, 187 N. E. 625 (1933); Mac- 
Bey v. Hartford Accident & Indemnity Com- 
pany, 292 Mass. 105, 197 N. E. 516 (1935); 
Bockser v. Dorchester Mutual Fire, 7 Fire 
AND CASUALTY CASES 561, 99 N. E. (2d) 640 
(Mass., 1951); John Davies & Company v. 
Insurance Company of North America, 115 
Mich. 382, 73 N. W. 393 (1897); Sturgis 
National Bank v. Maryland Casualty Com- 
pany, 252 Mich. 426, 233 N. W. 367 (1930); 
Empire Mutual Fire Insurance Company v. 
Hammerburg, 263 Mich. 632, 249 N. W. 18 
(1933); Bay Trust Company v, Agricultural 
Life Insurance Company, 279 Mich. 248, 271 
N. W. 749 (1937); Mick v. Royal Exchange 
Assurance, 87 N. J. L. 607, 91 Atl. 102 
(1914); Precipio v. Insurance Company of 
State of Pennsylvania, 103 N. J. L. 589, 137 
Atl. 549 (1927); Heliotas v. Great American 
Insurance Company, 103 N. J. L. 529, 138 
Atl, 97 (1927); Nelson v Trader's Insurance 
Company, 83 N. Y. Supp. 220, aff’d 181 N. Y. 
472, 74 N. E. 421 (1903); Murphey v, Liver- 
pool & London etc. Company, 89 Okla. 207, 
214 Pac. 695 (1923); Roccia v. Prudential 
Insurance Company, 41 D. & C. 673 (Penn., 
1938); Solomon v. U.S. Fire Insurance Com- 
pany, 53 R. I. 154, 165 Atl. 214, 166 Atl. 
254 (1933); Rosenthal v. Insurance Company 
of North America, 158 Wis. 550, 149 N. W. 
155 (1914); Frozene v. St. Paul Fire & Marine 
Insurance Company, 195 Wis. 494, 218 N. W. 
845 (1928); Lewis v. Insurance Company of 
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JEWIFE POLICY 


By WILLIAM E. MOONEY 


North America, 324 Wis. 324, 234 N. W. 
499 (1931); Gregerson v, Phenix Fire, 99 
Wash. 639, 170 Pac. 331 (1918).) 


But such a policy must still be construed 
against the insurer, according to Millers 
National Insurance Company v. Bunds, 5 Fire 
AND CASUALTY CASES 239, 158 Kan. 662, 149 
Pac. (2d) 350 (1944). 

The next step to the “standard provisions” 
required to be inserted in the policy is the 
standard policy itself, where practically the 
whole policy is described by statute. 


“A standard policy of fire insurance may 
be characterized as a contract of adhesion; 
the insurer may issue it to a particular 
assured, if it so chooses, but their power 
of bargaining is limited to the simple mat- 
ters of whether there will be a contract of 
fire insurance and what property it will 
cover. It is thus obvious that . . . every 
standard fire insurance policy must be con- 
sidered as a whole and effect given to every 
part thereof.” (Herbert L. Farkas Company 
v. New York Fire Insurance Company, 7 Fire 
AND CasuaLty Cases 338, 5 N. J. 604, 76 
Atl. (2d) 895 (1950).) 


The majority of courts hold that in the 
construction of such policies the language of 
the policy will not be extended beyond its 
usual meaning, and that the doctrine of 
liberal construction in favor of the assured 
is ineffective. There is no rule or reason 
for a rule under which such statutes should, 
in case of doubt or ambiguity, be construed 
against the company. 


It was for the purpose of having contracts 
read clearly and intelligibly to the ordinary 
understanding that the uniform, or standard, 
policy of insurance was agreed upon. Thus, 
a standard policy does not repeal the law 
that such policies are to be liberally con- 
strued to uphold the contract between the 
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parties and that conditions contained ir 
them which create forfeitures are not to be 
construed most strongly against the insurers. 
(Guardian Life Insurance Company v. Barry, 
213 Ind. 56, 10 N. E. (2d) 614 (1937); Bue- 
cola v. National Fire Insurance Company, 18 
La. App. 353, 137 So. 346 (1931); Hankins 
v. Public Service Mutual Insurance Company, 
31 AuTomosILE CAses 72, 63 Atl. (2d) 606 
(1949); Long v. Montgomery, 22 S. W. (2d) 
206 (Mo., 1930); Del Guidici v. Importers’ 
& Exporters’ Insurance Company, 98 N. J. L. 
435, 120 Atl. 5 (1923); Kramer v. Western 
Assurance Company, 9 N. J. Misc. 1261, 157 
Atl. 171 (1931); Krieg v. Phoenix Insurance 
Company, 116 N. J. L. 467, 185 Atl. 21, rev’g 
180 Atl. 213 (1936); Steiker v. Philadephia 
National Insurance Company, 7 FIRE AND 
Casua.ty Cases 583, 7 N. J. 159, 81 Atl. (2d) 
10 (1951); Procacci v. U. S. Fire Insurance 
Company, 118 N. J. L. 423, 193 Atl. 180, 
(1937); Love v. Prudential Insurance Com- 
pany, 173 S. C. 433, 176 S. E. 333 (1934); 
Frozene v. St. Paul Fire & Marine Insurance 
Company, 195 Wis. 494, 218 N. W. 845 
(1928); Lewis v. Insurance Company of North 
America, 203 Wis. 324, 234 N. W. 499 
(1931); Straw v. Integrity Insurance Com- 
pany, 5 FirE AND CasuaALty Cases 682, 248 
Wis. 96, 20 N. W. (2d) 707 (1945); but New 
York and North Carolina hold to the con- 
trary.) 


New York Cases 


Matter of Jaubeck v. Theodore A. Cranes’ 
Sons Company, 238 N. Y. 314, 144 N. E. 625 
(1924); Killian v. Metropolitan Life Insurance 
Company, 251 N. Y. 44, 166 N. E. 798 
(1929); Gerka v. Fidelity & Casualty Com- 
pany, 251 N. Y. 51, 167 N. E. 169 (1929); 
Gridley v. Home Insurance Company, 236 N. 
Y. 205, aff’d 254 N. Y. 635, 173 N. E. 899 
(1930); Forman v. Home Insurance Company, 
2 Fire AND CASUALTY Cases 427, 21 N. Y. 
Supp. (2d) 445 (1940); Stonborough v. Pre- 
ferred Accident Insurance Company, 20 Auto- 
MOBILE CASES 77, 40 N. Y. Supp. (2d) 480, 
aff’d 43 N. Y. Supp. (2d) 512, 292 N. Y. 154, 
54 N. E. (2d) 342 (1943), but see Roeser v. 
Guardian Life Insurance Company, 296 N. Y. 
Supp. 585 (1936). 


North Carolina Cases 


Lancaster v. Southern Insurance Company, 
153 N. C. 285, 69 S. E. 214 (1910); Gazzam 


v. German Union Fire Insurance Company, 
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155 N. C. 330, 71 S. E. 434 (1911); Cotting- 
ham v. Maryland Motor Car Insurance Com- 
pany, 168 N. C. 259, 84 S. E. 274 (1915); 
Johnson & Stroud v. Rhode Island Insurance 
Company, 172 N. C. 142, 90 S. E. 124 (1916); 
Smith v. National Fire Insurance Company, 
175 N. C. 314, 95 S. E. 562 (1918); Midkiff 
v. North Carolina Home Insurance Company, 
197 N. C. 139, 147 S. E. 812 (1929); Atlantic 
Joint Stock Land Bank v. Foster, 217 N. C. 
415, 8 S. E. (2d) 235 (1940); Blue Bird Cab 
Company v. American Fidelity & Casualty 
Company, 11 AvutTomosILE Cases 747, 219 
N. C. 788, 15 S. E. (2d) 295 (1941). 


Beginning with Zibelin v. Pawtucket Mutu- 
al Fire Insurance Company, 6 Fire AND Casu- 
ALTY CaAsEs 771, 229 N. C. 567, 50 S. E. (2d) 
290 (1948), there seems to be the tendency 
to modify the previous announcements of 
the law. See also Gardner v. Carolina Insur- 
ance Company, 6 FirE AND CASUALTY CASES 
1121, 230 N. C. 750, 55 S. E. (2d) 694 
(1949). 


The fact that the rules of construction 
are different when standard statutory pro- 
visions or a standard policy is involved does 
not alter its status as a contract. The fact 
that the legislature gave such the effect of 
positive law was more for the sake of uni- 
formity. Courts are still free to construe 
the provisions thereof. (Murphy v. Liverpool 
& London etc. Company, 89 Okla. 207, 214 
Pac. 695 (1923); Gregerson v. Phenix Insur- 
ance Company, 99 Wash. 639, 170 Pac. 331 
(1918).) Many additional cases might be 
cited, but this point is collateral to the 
subject. 


While many of the cases on “standard 
policies” and their construction involve fire 
or casualty policies, nevertheless it would 
seem that the same rulings would be made 
if standard life insurance policies were in 
suit. 


The decisions with respect to standard 
policies are more important nowadays be- 
cause many states provide for approval of 
policy forms, as well as applications, by 
their respective insurance departments. Con- 
sequently, when an insurance department 
approves a form it becomes a standard poli- 
cy and no longer can be held to be the 
policy of the company. The only reason 
for granting the authority to approve poli- 
cies to the department is that it is intended 
to be for the benefit of the public—the 
policyholders. The authority for approval 
of policy forms comes from specific statu- 
tory authority, and in states where the 
statute does not grant this authority in so 
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many words, the authority is assumed under 
the general powers granted the insurance 
department to regulate the business. 


In Sturgis National Bank v. Maryland 
Casualty Company, 252 Mich. 426, 233 N. W. 
467 (1930), the policy was approved by an 
association to which the assured belonged. 
The rule of construction was applied to this 
case because it was said that the policy was 
prepared after bargaining between the in- 
surer and an association representing the 
assured. 


Some insurance departments scrutinize 
policy forms carefully, while others (due no 
doubt to limited staffs and limited budgets) 
give them only a cursory examination before 
approval. 


In states where the insurance department 
is duly authorized to approve policies and 
where the examination is carefully performed, 
it can hardly be said that the policy terms 
now are written by the company. The pro- 
visions of a standard form of policy pre- 
scribed by the insurance commissioners 
have all the force of a legislative enactment. 
(Fidelity-Phenix Fire Insurance Company v. 
Brennan, 85 N. H. 291, 158 Atl. 124 (1932); 
St. Paul Fire & Marine Insurance Company 
v. Kitchen, 271 S. W. 893, aff’g 256 S. W. 940 
(1925).) A company no longer has an op- 
tion, in such a state, to choose language of 
its own, especially where the statute pre- 
scribes a certain form or certain paragraphs, 
or where the department will not approve 
unless certain specific language appears in 
the policy. There can now be no claim that 
there is an ambiguity in one’s expressions, 
when the language is statutory or copied 
from regulations. 


What the exact rule would be when the 
insurance department has no direct author- 
ity to approve policies, but requires approval 
under its general aythority has never been 
decided. To the writer it would not seem 
that there should be any distinction. 


However, is the rule to be relaxed in 
favor of the assured depending upon the 
character and quality of the examination 
and approval of policies by the insurance 
department? In other words, is a cursory 
approval to be as binding upon the assured 
as if the examination were thorough and 
careful ? 


It is to be hoped that counsel will call 
this rule to the attention of the court when 
policies are under construction, and insist, 
when proper, that the old rules of construc- 
tion are not applicable. [The End] 
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Testimony of Physician 


as to Plaintiff’s Injuries 


By ROY R. RAY 





The author is professor of law and 
supervisor of instruction at Southern 
Methodist University, Dallas, Texas. 
This article is reprinted from the Tulane 
Law Review for December, 1951. 


NE of the many difficulties faced by 

the average attorney in a personal injury 
suit is proof by a physician of the character, 
extent and cause of the plaintiff’s injuries. 
A failure on the part of the courts in many 
instances to discriminate between three types 
of evidence has led to considerable confusion 
in the decisions. These are: (1) declarations 
of the patient to the physician which are 
offered as independent evidence of their 
truth, (2) evidence of the medical expert’s 
opinion and (3) the physician’s recital of 
the data on which he bases his opinion. It 
is my purpose in the course of this paper 
to clarify some of the principles governing 
the use of these various kinds of evidence.’ 


Plaintiff's Declarations 
Concerning His Injuries 


First, let us take the statements of the 
patient as to his bodily condition made to 
the physician who is now testifying. These 
statements may have been made when the 
patient was consulting the physician for the 
purpose of treatment or during the treat- 
ment, or they may have been made while 
the physician was examining the patient for 
the purpose of testifying in a case then pend- 
ing. They may relate to present sensations 


or to past symptoms. The declarations by 
the plaintiff to the physician with which we 
are concerned are used to prove the truth 
of the facts asserted. For example, if the 
victim of an accident says to the doctor, 
“My head aches,” and this statement is 
offered to prove that the speaker actually 
did have a headache, this is clearly hearsay 
and comes in under a well-recognized excep- 
tion to the hearsay rule. From this class of 
evidence we should distinguish evidence of 
conduct other than statements, for example, 
inarticulate cries, screams, groans, facial 
contortions and like indications of pain or 
bodily conditions. These are not hearsay at 
all, and come in simply as circumstantial 
evidence of the bodily states indicated, subject, 
of course, to the usual rules of relevancy. The 
same is true of any declaration from which 
a bodily condition may be inferred (other 
than a direct statement of its existence), as 
for example, a request for aspirin or quinine. 

The admission of declarations relating to 
bodily condition is justified on the ground 
that the evidence has a high degree of relia- 
bility compared to hearsay evidence gen- 
erally. However, since this would not be 
true of all such declarations, the courts pur- 
port to admit only a limited group made 
under circumstances which they think guar- 
antee trustworthiness. It is obvious that 
those declarations most likely to be genuine 
are those which are wrung from the lips 
of the patient by pain and suffering unaided 
by any will on his part, although, of course, 
even these declarations may at times be 
feigned. Much of the language of the opin- 
ions would seem to limit the admission of 
declarations made by the plaintiff to a physi- 
cian to this type, that is, those made involun- 
tarily in the sense that they were made 





1No attempt has been made to document this 
Paper with authorities for all statements made. 


Most of the references are to A. L. R. where. 


collections of cases may be found. The com- 
paratively few cases cited are used for purposes 
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of illustration. For some of the views ex- 
pressed herein, I am indebted to one of our 
greatest evidence scholars, Professor Charles T. 
McCormick. 
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without reflection and the plaintiff was 
under pressure from pain. The trouble with 
this position is that it would practically 
merge these declarations with spontaneous 
exclamations- made under excitement pro- 
duced by some startling occurrence. The 
only real difference would be that in these 
the exciting cause is internal, while in spon- 
taneous exclamations it is external. The 
language of the opinions would appear to 
exclude calm statements as to present ail- 
ments or symptoms, especially those made 
in answer to questions; in reference to such 
a statement, one court said, “The physical 
condition was not then speaking through the 
party but the witness was talking about his 
injuries and suffering.” 


It is my judgment, however, that despite 
such judicial expressions most courts today 
will admit declarations of present bodily 
sensations, which, though not “involuntary,” 
are made under circumstances which nega- 
tive the probability that the declarant was 
consciously making evidence for himself. 
There are numerous instances in which dec- 
larations have been received though there 
was nothing to indicate any overpowering 
pressure from pain or suffering. Perhaps 
the largest group of such declarations are 
those made to doctors for treatment, most 
of which must, in the very nature of things, 
involve declarations made with more or less 
reflection in answer to the physician’s ques- 
tions. 


” these situations it is the prompting of 
the bodily condition and not the excitement 
from any startling event which is important. 
However, in admitting such declarations the 
courts have often used the res gestae phrase 
which tends wrongly to associate this excep- 
tion with the spontaneous exclamation ex- 
ception. In this connection one court has 
said: “The evidence was not shown to be 
admissible as ‘Res Gestae’ of the original 
injury, but such declarations of pain and 
suffering and their locality were admissible 
as ‘Res Gestae’ of the pain and suffering 
of Adcock at the time they were made.” 
Nevertheless, in these declarations no pres- 
sure from excitement is required, and the 
statement of present bodily sensation need 
not be exclamatory but may be of an un- 
emotional description. At most, the term 
res gestae in this connection cannot mean 
more than a statement of present condition 
made under unsuspicious circumstances. 

2 See Note 130 A. L. R. 982 (1941). 

34 Life Cases 28, 112 F. (2d) 538 (CCA-2, 


1940). For a collection of cases on the general 
subject of this paper see Note 130 A. L. R. 977 
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Special reliability is attached by the courts 
to descriptions of present sensations of the 
declarant chiefly because they have a vivid- 
ness and sincerity not found in out-of-court 
statements generally. This reason is not ap- 
plicable to declarations describing bodily 
states as of a time previous, and such dec- 
larations are rejected by most courts when 
offered as evidence of their truth.?, Where 
the statements as to past symptoms, pain, 
or bodily condition are made to a physician 
upon whom the declarant is calling for treat- 
ment which he knows will be based in con- 
siderable degree upon the statements, the 
element of spontaneity which the reaction 
from present pain affords is admittedly ab- 
sent, but there is a very practical motive 
for telling the truth, namely, the desire for 
the correct treatment. This reason, which 
seems to have been overlooked by many 
courts, affords ample justification for the 
admission, as an exception to the hearsay 
rule, of statements of past condition which 
are made to a treating doctor. One of the 
leading opinions espousing this view was 
written by the United States Court of Ap- 
peals for the Second Circuit, in Meaney v. 
United States* in an action on a policy of 
war-risk insurance. The assured was mus- 
tered out in December 31, 1918, and the 
policy lapsed on January 30, 1919; the as- 
sured died of pulmonary tuberculosis on 
July 6, 1922, and the question was whether 
he was permanently and totally disabled 
when the policy lapsed. He had consulted 
one physician sometime during 1919, and 
another in December of 1920, who found 
that he had contracted tuberculosis and that 
it was already “moderately advanced.” In 
April of 1921 he had to go to a sanatorium 
where he stayed until January of 1922. Six 
months later he died. The government had 
the verdict and judgment in the district 
court and the only error considered by the 
court of appeals involved a ruling made dur- 
ing the testimony of the physician who had 
first examined the assured in December of 
1920. The doctor stated that he had taken 
care of the ‘assured then and after he re- 
turned from the sanatorium. The trial judge 
allowed him to state what he found on his 
several examinations, but refused to let him 
state what the assured had told him as to 
the “history of the case.” Since the first 
physician who had examined the assured 
was dead, the declarations which the as- 
sured had made to the witness as to the 


(1941), which supplements the earlier collections 


in 67 A. L. R. 10 (1930) and 80 A. L. R. 1527 
(1932). 
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time of the onset of the disease and its im- 
mediate severity were likely to determine 
the issue. Judge Learned Hand’s opinion 
contains the following excellent statement 
of the principles which the case involves: 


“. . . several Federal courts have seemed 
not to take the distinction between declara- 
tions of present and past symptoms, pro- 
vided the patient is consulting the physician 
for treatment, ahd Professor Wigmore ap- 
pears to assent. ... It is true that this body 
of authority is not impressive as such, but it 
appears to us that if there is to be any con- 
sistency in doctrine, either declarations of 
all symptoms, present or past, should be 
competent, or only those which fall within 
the exception for spontaneous utterances. 
Nobody would choose the second, particu- 
larly as the substance of the declarations 
can usually be got before the jury as parts 
of the basis on which the physician’s opinion 
was formed. We hold that the in- 
sured’s ‘history of the case’ as narrated to 
the physician was competent and that its 
exclusion was error.” 


T is interesting to note that some of the 

courts which purportedly exclude state- 
ments as to past pain evince a tendency to 
relax the rule on occasion. They will be 
found classifying as declarations of present 
symptoms descriptions which really include 
the past. For example, in another federal 
court of appeals case, the physician’s testi- 
mony that “He came to the office and told 
me that his sputum was stained with blood” 
was held admissible.‘ And in a Missouri 
case the patient’s statement to the physician, 
during treatment, that he was unable to 
keep food on his stomach, was admitted.® 


Since declarations as to past internal pain 
or symptoms are generally rejected, it is 
easy to see that declarations as to past 
external events, as to which other persons 
would normally have equal opportunity for 
observation, would not be regarded as 
within the scope of the exception. It is 
safe to say, therefore, that the courts have 
almost uniformly held that statements de- 
scribing external events such as the accident 
or other happening which allegedly caused 
the injury to declarant are not receivable 


‘Hartford Accident & Indemnity Company v. 
Baugh, 87 F. (2d) 240 (CCA-5, 1936), cert. den. 
300 U. S. 679 (1936). 

5 McNicholas v. Continental Baking Company, 
112 S. W. (2d) 849 (Mo. App., 1938). 

*4 Wigmore on Evidence, Section 1722 (a) 
(3d Ed., 1940). 

™Kenny v. J. A. Folger & Company, 24 Auto- 
=— Cases 409, 192 S. W. (2d) 73 (Mo. App., 

46). 
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as evidence of their truth.® The usual 
holding is illustrated by a Missouri case,’ 
where the plaintiff sought to recover for in- 
juries sustained in a collision between an 
automobile which she was driving and a 
truck being driven by an agent of defendant. 
From a verdict and judgment for plaintiff 
the defendant appealed, insisting that the 
trial judge erred in admitting the testimony 
of a doctor concerning the history given him 
by plaintiff relative to her previous physical 
condition, and also as to what she told him 
about the collision. The court said: “This 
testimony was undoubtedly incompetent. 
A physician may properly testify to state- 
ments by the patient relating to his con- 
dition at the time of his examination, but 
statements relating to past conditions, or to 
circumstances surrounding the receipt of an 
injury, or to the manner in which it was 
received, are not admissible.” 


This rule is not relaxed for declarations 
made to a doctor who is consulted for 
diagnosis or treatment even though declarant’s 
motive in describing the accident correctly 
for the physician’s information is approxi- 
mately as strong as in the case of past pain 
and symptoms, and despite the fact that 
the line between descriptions of external 
cause and bodily effect is sometimes dif- 
ficult to draw. However, some authority to 
the contrary is found in two Kentucky 
cases and in one case from Idaho. In the 
earlier Kentucky cases* the court held com- 
petent a declaration of assured, since de- 
ceased, to his physician that his injury was 
due to a mosquito bite. In the later case,’ 
a suit for workmen’s compensation benefits, 
the doctor was allowed to recite the patient’s 
statement as to how the hurt occurred but 
not where the accident took place. A 1935 
Idaho case is very similar.” 


In some of the exceptions to the hearsay 
rule there is a hard and fast limitation that 
the declaration must have been made antelitem 
motam, that is, before the controversy about 
the subject matter has arisen. There is no 
such limitation on statements as to bodily 
condition, and usually the claim follows so 
closely upon the injury that such a rule 
would not be proper. However, in one 
instance a very rigid rule has been adopted 


8’ Omberg v. United States Mutual Association, 
101 Ky. 303, 40 S. W. 909 (1897). 

® Valentine v. Weaver, 191 Ky. 37, 228 S. W. 
1036 (1921). 

% Hillman v. Utah Power & Light Company, 
56 Idaho 67, 51 Pac. (2d) 703 (1935). 





in many jurisdictions. It is to the effect 
that declarations made to a physician who 
examines the litigant for the sole purpose of 
qualifying himself to testify as an expert 
witness are not admissible as independent 
testimony, that is, to prove the truth of the 
facts stated to the physician." The reason 
is of course that these declarations are sus- 
pect of evidence-making. As one court 
put it, “Self-interest becomes a motive for 
distortion, exaggeration and falsehood.” 
However even here, testimony as to in- 
articulate groans, screams and other in- 
voluntary expressions produced by present 
suffering (for example, where they are 
caused by manipulations and tests applied 
by the doctor) may be given in evidence 
though they occurred during examination 
by a physician called in solely to testify. 
But evidence of declarations regarding past 
pain, external events, and seemingly even 
descriptions of present pain (unless amount- 
ing to an involuntary reaction) will not be 
admitted as independent evidence under 
these circumstances. The New Jersey Su- 
preme Court excluded even a statement of 
a present “ringing of the ears.” On the 
other hand, the Texas Commission of Ap- 
peals allowed a physician to state that the 
plaintiff “complained of some dizziness 
when standing with eyes closed . . . pain 
complained of about his shoulders and back 
. popping in his ears at times,” on the 
theory that they were involuntary expres- 
sions of pain during the examination.” 


It is interesting to note that both of these 
declarations could be admitted under the 
liberal rule proposed by the Model Code of 
the American Law Institute, which provides: 


“Evidence of a hearsay declaration of 
declarant’s existing state of mind, emotion 
or physical sensation, other than a declara- 
tion by a declarant, available but not present 
for cross-examination, stating his memory 
or belief of a fact when offered to prove 
the fact remembered or believed, is ad- 
missible unless 


“(a) the judge finds that the declarant 
made the declaration in bad faith, or 


“(b) the evidence is offered as tending 
to show a fact which caused the declarant 
to have the state of mind, emotion or 
physical sensation, and the judge finds that 
the declarant had no personal knowledge 
of that fact.” ™ 


116 Wigmore on Evidence, Section 1721. See 
the collections of cases in 21 L. R. A. (N. S.) 
826 (1909), 67 A. L. R. 15 (1930), 80 A. L. R. 
1528 (1932), 130 A. L. R. 978 (1941). 

12 Hutchinson v, Jersey Central Traction Rail- 
way, 1N. J. Misc. 278, 126 Atl. 482 (1923). 
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Opinions of Medical Experts 


Where the actual state of a person’s 
health, that is, internal condition, is in- 
volved, the exclusion of, an opinion can 
rarely be justified, assuming of course that 
the particular witness is qualified. Expert 
opinion is probably employed more often 
in connection with this subject than with 
any other. It is well accepted that a medical 
expert may give his opinion not only as to 
the state of a person’s health, but also as to 
the cause or effect of an injury or disease, 
as to whether pain is real or simulated, or 
whether illness is of recent or long standing. 
Moreover, he may make a prognosis of the 
person’s physical condition, that is, he may ex- 
press his opinion as to the future course of an 
existing injury or disease. On the subject 
of qualification of medical experts (a matter 
which I shall only mention very briefly), 
the rules in most jurisdictions are very lax 
and doubtless inadequate. In this respect 
our courts have, it seems to me, failed to 
keep abreast of the advances in medical 
science. With reference to the expert’s 
training, there are many decisions saying 
that the medical expert need not have at- 
tended a medical school. In connection with 
the expert’s experience, many courts hold 
that the witness need not be a specialist in 
the treatment of the particular disease or 
injury concerning which he is called to 
testify. However, if the expert is qualified 
by reason of training and experience, the 
fact that his information on the particular 
matter is based in whole or in part upon 
hearsay statements of his fellow practi- 
tioners or of medical books should make no 
difference. The law must come to recog- 
nize in testimonial rules the safe and ac- 
cepted practices of medical science. It 
would seem that the same principle should 
also apply to a knowledge of symptoms 
based on hearsay statements of the patient, 
but more of this later. 


It is the general rule that an expert 
witness having testified to an opinion is 
permitted to give in evidence, either on 
direct or cross-examination, an account of 
the basis upon which he founds the opinion.” 
If this testimony happens to be competent 
as independent evidence upon issues in the 
case it is admissible in that role, but even 
if it is not so competent it is normally still 
admissible as the basis for the opinion 


48 Missouri Pacific Railway v. Baldwin, 273 
S. W. 834 (Tex. Comm. App., 1925), cert. den. 
270 U. S. 645 (1925). 

%* Model Code of Evidence, Rule 513 (1942). 

14°4 Wigmore on Evidence, Section 1720. 
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previously expressed, thus enabling the jury 
to test the value of the opinion evidence. 
Accordingly, when a physician who has 
been consulted by a patient for the pur- 
poses of diagnosis and treatment testifies 
as an expert witness as to the nature of 
the injury, his testimony, in giving the rea- 
sons for his opinion, as to the patient’s 
statements upon which his opinion has been 
partly founded is admissible.” This includes 
statements by the patient as to his sub- 
jective as well as objective symptoms. Ina 
Texas case ™ the court said: “Neither do we 
believe there was error in permitting Dr. 
O. Lindley, while testifying as an expert 
medical witness, to state the history of the 
case as given to him by appellee while 
undergoing examination. It is our under- 
standing that physicians in making a diag- 
nosis reach their conclusions based upon 
two sources of information, namely, the 
objective and subjective symptoms. The 
subjective symptoms must necessarily come 
from the patient and include in part at least 
some of the history of the case.” Since the 
statements we are now discussing are not 
offered as evidence of the facts declared 
but merely as an explanation of the previous 
opinion, they are not hearsay and hence not 
subject to the restrictions on hearsay gener- 
ally. The physician may detail the patient’s 
account of the cause of the injury, and the 
subsequent course of the ailment. Again let 
me say that an opinion based in part on 
hearsay is not objectionable.* 


N one instance, however, namely where 
the physician examines the litigant for the 
sole purpose of qualifying himself to testify 


as an expert, most courts have imposed’ 


severe restrictions on the testimony of 
medical experts. There is little uniformity 
in the scope of the restrictions.” However, 
the following proposition is a safe generali- 
zation: Where a physician is called in 
solely for the purpose of examining an in- 
jured claimant and testifying in court con- 
cerning his injury or condition, many courts 
hold that he cannot give his opinion if that 
opinion is based in any part upon state- 
ments as to present or past subjective symp- 
toms made to him by the patient. 


The admissibility of the opinion of the 
physician is made to depend in many cases 
upon the admissibility of the patient’s state- 
ment.” This is clearly unsound. In most 


% Pullman Palace-Car Company v. Smith, 79 
Tex. 468, 14 S. W. 993 (1890). 

" Texas Employers’ Insurance Association v. 
Marsden, 57 S. W. (2d) 900 (Tex. Civ. App.., 
1933), rev'd on other grounds, 127 Tex. 84, 92 
S. W. (2d) 237 (Tex. Comm. App., 1936). 
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of these cases the court is talking of the 
patient’s statements as evidence of the truth 
of the facts asserted in them, and the 
opinion is allowed if based only on objective 
symptoms. This rejection of the doctor’s 
opinion appears to be an unjust limitation 
upon a proper reasonable practice of per- 
sonal injury claimants in preparing their 
cases for trial, namely that of securing 
eminent physicians or surgeons to make an 
examination for the purpose of later aiding 
the court and jury in understanding the 
claimant’s physical condition. Of course, 
the obvious motive for such restrictions is 
the court’s fear of dishonesty. But honest 
experts, who are employed by the plaintiff, 
by the defendant, or by the court itself 
solely to examine the claimant and to 
testify, constitute one of the main sources 
for the discovery of truth, frequently su- 
perior to that of the attending or family 
physician. That such medical men of wide 
reputation may be more effective as wit- 
nesses than the differently qualified doctors 
who have treated the patient would seem to be 
no good argument against their evidence. 
The restriction is believed to be unde- 
sirable. If the courts are concerned with 
the question of fairness, it might be well 
for the trial judge to have the discretion to 
exclude such opinion offered for the claim- 
ant if the latter refused to permit a similar 
examination by reputable physicians selected 
by the defendant. 


If the courts will not receive the opinion 
of the expert under the above circumstances 
(examination but not treatment, and based 
in part on the patient’s statements), it is 
clear that they will not receive the state- 
ments themselves, either as independent 
evidence or as showing the basis for the 
expert’s opinion; if the opinion is to be ex- 
cluded there would of course be no reason 
to have an explanation of it. Moreover, 
some courts which would receive the opin- 
ion will not permit evidence of the claim- 
ant’s statements made during the examination. 
This appears not only unsound but futile. 
If the statements are excluded by the ap- 
plication of the rule, there is nothing to 
prevent the claimant’s counsel from proving 
the same facts by his client and then putting 
those facts in a hypothetical question to be 
propounded to the expert. A wise treatment 
of this problem is found in the concurring 


183 Wigmore on Evidence, Section 688. 

1% See the decisions collected in 67 A. L. R. 
10 (1930) and 80 A. L. R. 1527 (1932). 

*® See Note 65 A. L. R. 1213, 1218-32 (1930). 
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opinion of Justice Rossman in Reid vw. 
Yellow Cab Company, * an Oregon case, in 
which he argues for the admissibility of the 
statements and the opinion: “To me it 
seems that the authorities, which exclude the 
medical expert’s opinion, lay undue em- 
phasis upon the communications of the 
declarant; it is not the latter, but the 
physician’s opinion, which becomes the 
evidence. The opinion is not founded ex- 
clusively upon the narrative, but upon the 
combined effects of that with his observa- 
tions of the consultant, his schooling, ex- 
perience, and knowledge of similar cases. 
Experts are ofttimes permitted to employ, 
as part of the material upon which they 
found an opinion, information which is 
‘ordinarily denominated as hearsay. ; 
Next, it seems to me that the skirmishes 
back and forth to exclude or admit such 
testimony are largely in the nature of sham 
battles, for, if the testimony should be ex- 
cluded by the application of the rule sug- 
gested by the defendant, it would promptly 
make its appearance in the form of a 
hypothetical question accompanied by the 
physician’s opinion-answer.” This opinion 
also contains an excellent discussion of some 
practical aspects of the problem. 


If the opinion of the medical expert, 
though based partly on what was told him 
when he was called in solely for the pur- 
pose of preparing himself to testify, is re- 
ceived, as I think it should be, then it seems 
that in accordance with the general rule the 
expert should be allowed to recount, as part 
of the explanation of the basis of his 
opinion, the statements made to him by the 
patient, past symptoms as well as present 
sensations, that is, the history of the case. 
Such an explanation is to some extent neces- 
sary for the jury to be able to weigh the 
value of the opinion. If it be claimed that 
the jury will be inclined to give undue 
weight to statements made under these 
circumstances, I would answer that this 
danger is easily exaggerated, But to guard 
against such possibility the opponent is cer- 
tainly entitled to have the evidence limited 
by the judge to purposes of elucidation, and 
to have the jury instructed not to consider 
the “history” as evidence of the facts re- 
counted. Furthermore, if the evidence of 
the “history” given to the witness by the 
patient is being elaborated for the apparent 
purpose of giving an independent force to 


21131 Ore. 27, 279 Pac. 635 (1929), noted in 
67 A. L. R. 1 (1930). 

223 Wigmore on Evidence, Section 688. 

2221 Automobile Cases 620, 183 Md. 546, 39 
Atl. (2d) 546 (1944). 
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these statements, the judge can, in his 
discretion, confine the witness to a general 
statement of the “history.” 


NE further problem should perhaps be 

mentioned, namely whether a physician 
may give his opinion based in part upon 
information obtained from third persons. 
While there is a conflict in the decisions, 
it may be said that the courts have usually 
rejected such opinions. Where the informa- 
tion comes from third persons generally, the 
opinion would seem to have no claim to ad- 
mission. But where it comes from the at- 
tending nurse or a _ physician who has 
personal observation and an interest in 
learning and describing accurately, there 
would seem to be good reasons for ad- 
mission of the opinion. There can be no 
doubt but that every physician relies on 
this kind of information, and there are cer- 
tainly periods of sleep and unconsciousness 
which make it impossible to resort to the 
patient for information. The same reason 
would seem to apply where the informant 
is a wife, mother or other member of the 
household, provided the information is based 
upon attendance or personal observation. 
The late Professor Wigmore took this 
position in his monumental treatise,” and 
two comparatively recent Maryland deci- 
sions have adopted the view. In Yellow 
Cab Company v. Henderson, a suit for in- 
juries to a three-year-old child, the court 
admitted the opinion of an attending physi- 
cian which was based in part upon information 
received by him from the child’s mother.” 
In the other case, in which the doctor 
testified from both personal observation 
and hypothetical presentation, the court said: 
“A diagnosis based on sundry information 
from third persons in general has no claim 
for admission in evidence, but where the 
information as to symptoms has been re- 
ceived from an attending physician or nurse 
having personal observation and a direct 
interest in learning and describing accu- 
rately, there is ample justification for ad- 
mitting the testimony based in part thereon.” ™ 


The necessity for relying on statements 
from third parties which results from either 
the patient’s tender age as in the Henderson 
case or from the patient’s physical condition 
justifies the admission of medical opinion 
which is based on such statements. 


[The End] 


* Marshall v. Sellers, 27 Automobile Cases 928, 
188 Md. 508, 53 Atl. (2d) 5 (1947). 


IL J— March, 1952 


S® 
J 
their 
prop 
are 
men 
have 
, 
ment 
not 
less 
in tl 
prop 
also 
insu 
litig: 
W 
worl 
men 
prec 
char 
of a 
polic 
we 
tion 
TI 
is m 
the 
pon 
taxe 
adju 
are 
ever 
not 1 
F 
is a 
that 
for | 
cost 
In 1 
can 


Nati 





Nationwide Inter-Company 


Arbitration Agreement 


By WILLIAM S. DEAK 


oeren and one-half million of our 
policyholders, pooling 700 million of 
their insurance dollars in physical damage, 
property damage and plate glass coverages, 
are due for much more considerate treat- 
ment by our insurance industry than they 
have ever experienced before. 

I use the phrase “more considerate treat- 
ment” in an all-inclusive sense, to embrace 
not only the ultimate elimination of need- 
less expense and annoyance to the assured 
in the final disposition of physical damage, 
property damage and plate-glass claims, but 
also to mean a substantial saving of his 
insurance dollar in the adjustment and 
litigation costs of these claims. 


We of the insurance industry have been 
working on this “more considerate treat- 
ment” problem for over 20 years. We ap- 
preciate that in a sense we are the trustees 
charged with the judicious administration 
of a huge fund entrusted to us by our 
policyholders. They are entitled to the best 
we can give them—in economy, considera- 
tion and service. 


This huge fund which is entrusted to us 
is made up of the premium dollar paid by 
the policyholder. Among the major com- 
ponents of this dollar’s many parts are 
taxes, commissions, administrative expenses, 
adjustment expenses and profit. But these 
are not all the components. They are, how- 
ever, the usual ones which are fixed and 
not readily subject to change. 


Fortunately, there is a component which 
is amenable to reason and regulation. It is 
that part of the premium dollar reserved 
for pure losses. Pure loss is the final dollar 
cost of a claim to the insurance company. 
In physical damage and related matters it 
can be considerably controlled by the mini- 
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Mr. Deak is vice-president of the 
American Casualty Companies, Reading, 
Pennsylvania. He delivered this talk at 
the annual meeting of the Atlanta 
Claims Association on January 12. 


mization of adjustment costs and close at- 
tention to possible salvage and subrogation 
recoveries. 

We consider this pure-loss factor the 
most important component. It is that part 
of the premium dollar which we of the 
claims fraternity must guard most vigi- 
lantly. When I say that we must guard 
vigilantly this pure-loss factor—I say it 
with all of the emphasis at my command. 
I say it because the pure-loss factor is a 
potent element in keeping insurance com- 
panies from pricing themselves out of the 
market. It is an important balance which 
may well weigh our own personal existence 
as insurance men. If our industry cannot 
bring itself to more economy, consideration 
and service for our policyholders—and for 
the public at large—each of us must be 
prepared to shoulder our share of responsi- 
bility for its failure. 

Now let me point out just a few of the 
costly and annoying situations which are 
almost daily occurrence$ throughout the 
country. They involve not only our com- 
panies but the policyholder, his local or 
federal tax dollar and the public in general. 


I recently watched a trial in our local 
courtroom, It turned out to be a subro- 
gation claim of one insurance company 
against another, involving approximately 
$250. There they were—two insurance com- 
panies, in the courtroom with 12 jurors 
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being paid at the rate of $7 a day, the judge, 
the clerk of the court, a plaintiff's lawyer, 
a defendant’s lawyer and such other attend- 
ants as were necessary. This particular 
case took the court’s time for a whole day. 
I knew it was a foregone conclusion that 
the disappointed party would make a mo- 
tion for a new trial and thus tie up the 
court’s time again at a future date. 


To me, this litigation of subrogation 
matters is a sheer waste of money. It is 
an imposition on the county’s treasury to 
be forced to support a court to handle 
something which should have been taken 
care of in some other manner satisfactory 
to both companies. With counties and 
municipalities trying to make ends meet 
without more taxation, certainly they should 
not be burdened with needlessly increased 
judicial activity. 


I venture to say that the policyholder 
who collected his collision loss did not an- 
ticipate that after having paid a premium 
for protection he would have to spend his 
valuable time sitting in a courtroom testify- 
ing to help his carrier recover its loss. 
The property damage carrier forced its as- 
sured to come into court and wait around 
and testify, even’ though he had told the 
carrier, “I am at fault and I don’t see why 
you don’t pay this claim.” On the other 
hand, the only interest the collision carrier’s 
assured had in the matter was probably his 
deductible amount. He certainly did not 
feel that he should waste his time trying to 
pull his carrier’s ¢hestnuts out of the fire. 


In many instances subrogation cases are 
tried by young lawyers who are cutting 
their legal eye teeth. As a rule, these young 
lawyers are trying to demonstrate their 
ability to themselves and to their superiors. 
Many times they undertake protracted ex- 
aminations and engage in controversies and 
delaying tactics. All of this increases the 
expense to both carriers. This can all be 
avoided. If the procedure in other juris- 
dictions is typical of this, you can well cal- 
culate that about one half of a court’s time 
is taken up with the adjudication of prop- 
erty damage claims and many of them in- 
volve subrogation rights of some carrier 
who either sues directly or in the name of 
the assured. This, to me, is entirely unfair 
and definitely inconsiderate of the general 
public. 


Many years ago some of the companies 
realized that something should be done 
about their handling of subrogation mat- 
ters. Some companies decided to enter into 
private agreements with each other cover- 
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ing not only local situations but nationwide 
operations. They evolved an agreement 
which became commonly known as a “knock 
for knock” agreement, or as some called it, 
a subrogation waiver agreement. It worked 
like this: If an accident occurred involving 
policyholders of two companies covered by 
the agreement and the collision carrier paid 
its loss, it then waived all claims against 
the property damage carrier. 


The idea was simple enough, but many 
abuses soon developed in these “knock for 
knock” agreements. Property damage car- 
riers told the property damage claimants: 
“Here is your $50 deductible, now go after 
your collision carrier.” Collision carriers, 
on the other hand, told their assureds to go 
after the property damage carrier and col- 
lect the entire amount due. This, needless 
to say, caused dissatisfaction among the 
policyholders and agents and caused reper- 
cussions that reached into the insurance 
departments and the legislatures of several 
states. Montana, Kansas and Indiana took 
official notice of this situation and took 
steps to stop it. I believe “knock for 
knock” agreements still exist, but speaking 
for my company, we cancelled all such 
agreements many years ago when we dis- 
covered the abuses that had crept into them. 


You can readily see from these few illus- 
trations that litigation and “knock for 
knock” agreements are not the solutions 
for intercompany disputes. 


Arbitration—A Remedy 
for Subrogation Recoveries 


Years ago a comparatively small group 
of far-seeing company executives recog- 
nized the need for another approach to the 
vexatious problem of subrogation recover- 
ies—one that would embody economy and 
consideration. They hit upon a remedy which 
is as old as the law itself. The remedy was 
arbitration! 


For 22 years the work of implanting the 
thought and desire for arbitration among 
companies has steadily progressed. Today 
I am happy to say that an expanding 
national program is under way whereby 
750 million policyholders can be assured of 
“more considerate treatment.” 


In 1929 the National Bureau of Casualty 
and Surety Underwriters in the metropolitan 
area of New York City set up an arbitration 
board through its Claim Department. The 
companies party to such an agreement agreed 
to abide by rules of arbitration set up by 
the Claim Department of the National 
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Bureau of Casualty and Surety Under- 
writers and, even though the number of 
companies who subscribed to this agree- 
ment were limited, the program was a 
success during its 15 years of existence. 
It did prove conclusively on a limited scale 
that company claim departments and com- 
panies as a whole can get along if a serious 
effort is made, as it was in this case, to 
solve their problems without resorting to 
litigation. 

Subsequently, the Association of Casualty 
and Surety Companies formed a Claims 
Bureau Advisory Committee and took over 
the Claim Department of the National 
Bureau, while the National Association of 
Mutual Casualty Companies had its Casualty 
Claims Executive Committee. These two 
committees, each for its own group, met 
and discussed and tried to solve their claim 
problems for the sake of uniformity. In 
1938 these two groups combined into what 
is known as the Combined Claims Com- 
mittee. This committee attempted to work 
out and solve problems for the industry as 
a whole insofar as claims were concerned. 


The activities of the arbitration board 
set up in the metropolitan area of New 
York City were carefully watched by the 
Combined Claims Committee until the com- 
mittee thought that here at last was a 
remedy which could be applied on a nation- 
wide basis. To function properly, however, 
there had to be proper local organizations 
to handle the ground work and locations 
had to be sought where properly qualified 
individuals were available to compose a 
large panel from which arbitrators could 
be selected. It was also essential that all 
organization and procedures be regulated 
from a central national point. 


Here is the way the program worked out. 
In the Combined Claims Committee there 
was established a joint subcommittee whose 
function was to oversee and supervise the 
Inter-Company Arbitration Agreement. 


In 1944, this subcommittee, guided by 
the experience and observations of the 
arbitration board previously operating in 
New York City, drew up an agreement for 
_intercompany arbitration. At that time, 
the agreement was limited to members 
affiliated with either the National Associa- 
tion of Mutual Casualty Companies or the 
Association of Casualty and Surety Com- 
panies. It started out with 15 mutual 
casualty companies and 36 stock companies 
becoming signatories. Today there are over 
150 signatory companies of the two associa- 
tions, including members of the two associa- 


Nationwide Inter-Company Arbitration Agreement 


tions and companies affiliated with them. 
Because this program has been so successful 
up to this point, the Combined Claims 
Committee feels that we are now ready to 
expand. As part of this expansion program, 
to the 56 locations in the United States now 
available for arbitration, the Combined Claims 
Committee will arrange to add 25 more. 
The stock companies, now signatories to 
the agreement, are writing $271,807,000 
worth of physical damage and $216,806,000 
worth of property damage, or a total 
premium volume of $488,613,000 in these 
lines. In addition there is an equally sub- 
stantial volume written by the mutual 
companies. 


As part of the expansion program the 
Combined Claims Committee has now de- 
cided to invite a number of companies not 
members of either of the associations or 
affliated with them to be signatories of 
the Nationwide Inter-Company Arbitration 
Agreement. These companies each write at 
least $500,000 in physical and property 
damage coverage. Approximately 130 com- 
panies will be involved, with a total pre- 
mium volume of $144,680,000 worth of 
physical damage and $75,313,000 worth of 
property damage. If all of these companies 
become signatories to the Arbitration Agree- 
ment, the premium volume in these two 
lines will be over $700 million and, where 
there are now 550 million policyholders 
involved, it should bring the count up to 
750 million. The companies asked to join 
this Arbitration Agreement will furnish a 
reservoir of additional qualified personnel 
from which additional arbitration panel 
members can be selected. Please note that 
in all instances the arbitrators are qualified, 
salaried employees of companies and serve 
on these panels at the companies’ time and 
expense. 


1950's Record 


As to how successfully the intercompany 
arbitration has been working, let us look at 
the record for 1950. During that year, 1,163 
cases were arbitrated across the country. 
Of these, awards were rendered for the 
plaintiff in 582 cases and for the defendant 
in 581 cases. The figures for these findings 
are close, but when you consider that this 
happened in 56 different locations in the 
United States it shows that remarkable 
judgment is being used by the arbitrators 
and the fact that they are all operating 
under the same rules and regulations indi- 
cates a high degree of impartiality. 
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In New York City, of 284 cases arbitrated 
there during 1950, awards were rendered 
for the plaintiff in 139 cases and awards for 
the defendant in 145 cases. For the 11 
months of 1951, 515 cases had been arbi- 
trated in New York City. Of these, the 
plaintiffs won 257 and the defendants won 
258. At this rate, with the New York City 
experience being indicative of a national 
average, the number of cases arbitrated will 
be double that of 1950, 


The foregoing figures cover about 56 
places of arbitration. When we add 25 more 
during the coming year you will see that a 
substantial number of cases will be deter- 
mined by arbitration rather than by litiga- 
tion, Another point to be considered in 
determining the number of cases that are 
handled by arbitration is the fact that in 
New York, of the number of cases accepted 
for arbitration, about three fourths were 
settled between the involved companies 
without the necessity of an arbitration hear- 
ing. This indicates that such cases were 
settled after the companies involved took 
a second look into the claim file. In 1950 
the total amount of awards rendered was 
$295,402, or an average of $254 per case. 
If we follow the New York ratio nation- 
wide, then there should have been about 
$900,000 worth of cases disposed of without 
going through arbitration. 


If we are to assume that these cases would 
cost the companies at least one third for 
litigation and other expenses, arbitration by 
company representatives then would have 
saved approximately $300,000. Savings like 
these, plus the early determination of com- 
panies subrogation recoveries, certainly will 
affect the loss portion of the premium 
dollar and eventually the rate to be charged. 
It is true, of course, that in some cases 
salaried employees are not involved but 
attorneys and independent adjusters are 
used. In such cases, these persons will re- 
ceive the same fee as if they had been 
handling the subrogation case through legal 
procedure, that is, about 25 per cent on 
cases settled without arbitration hearings 
and about 33% per cent if the arbitration 
hearing goes to completion or to an award. 
This should prove that it is even advan- 
tageous for attorneys specializing in this 
sort of work to make use of these facilities 
which do not involve the amount of work 
that court procedure of necessity must. 


This new method of disposing of inter- 
company disagreements or collection is 
really snowballing. We may look con- 
fidently into the future and be certain that 
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before long practically all intercompany 
controversies will be settled in this manner. 


Contents of the Agreement 


The Arbitration Agreement is quite simple 
and most fair and workable. It contains 
only five articles or parts. Two of the 
articles deal with the jurisdiction of an 
arbitration panel, another two provide for 
the establishing of the procedure to be 
followed and the last permits any signatory 
company to withdraw from the agreement 
upon 60 days’ notice. 

The purpose of the agreement is con- 
tained in the first article which is almost the 
shortest of the five. It calls upon the 
signatory companies to forego litigation 
among them and in its place to submit to 
arbitration their questions or disputes. The 
companies are only definitely required to 
submit to arbitration on matters involving 
physical damage or plate glass claims not in 
excess of $1,500. 

The next article appeals to me to even a 
greater extent than the first. By this article, 
and it is not a mandate, the companies are 
free to take advantage of the broad scope 
and extensive possibilities of friendly arbi- 
tration in any type or nature of claim with 
no dollar amount limitation. In other words, 
all of the facilities of an arbitration com- 
mittee in any type of intercompany claim 
controversy whatsoever are at the disposal 
of the signatory companies, when any two 
or more such companies, who are directly 
interested in a particular matter, mutually 
and voluntarily submit to arbitration. 

It is conceivable that under the provi- 
sions of this second article all intercompany 
disputes can be done away with. Remember, 
this article not only applies to physical 
damage matters, but every other type of 
casualty insurance claim. 

I am sorry to say, however, that while 
there has been some use made of Article 
II, there has not been nearly enough. It ap- 
pears that many companies are reluctant 
to trust arbitration committees with such 
intricate problems as questions of coverage 
and policy interpretations. 

I think, however, that there is a sub- 
stantial measure of justification for their 
feelings. They are fearful that a specific 
problem of coverage, let us say, may be 
interpreted one way in one jurisdiction and 
another way in another part of the country. 


We all know that the courtroom airing 
of controversies on policy interpretations 
causes the public to feel that the companies 
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who wrote the policies do not seem to know 
what the contract states or means. It ap- 
pears to the public that the companies are 
just endeavoring to side-step their just 
obligations or to pass the buck to an- 
other company. 

Let us take just one pathetic example, 
which is quite typical, where the assured 
has two carriers to whom he looks for 
protection. He has an automobile policy 
with one company and a contractor’s, manu- 
facturer’s or comprehensive policy with the 
other company. The assured has a loss 
arising out of the operation of his business. 
He calls upon his companies to indemnify 
him for his legal liability to the injured party. 

Company number one is undecided as to 
whether its coverage applies and company 
number two contends that it is not re- 
sponsible under its contract. Here we reach 
an impasse. Time drags on, each company 
holding fast and making no effort to con- 
sider the hapless assured. The claimant 
becomes agitated, goes to a lawyer and suit 
is started against the assured. 


At this point the assured is very much 
disgruntled and probably will have to engage 
his own counsel to defend himself. Whether 
the assured succeeds in his defense or not, 
he has spent money needlessly. He is then 
forced to sue his own companies, the very 
companies he had placed his faith and 
dollars in, to recover his outlay for defense 
and possibly the judgment which may have 
been entered against him. 

Based upon this sad example alone I 
sincerely believe that if the second article 
of the Arbitration Agreement is more fre- 
quently and consistently used the public’s 
acceptance and faith in insurance would 
be restored to a marked degree. 

While this article is too limited to attempt 
to cover all the details and regulations in 
the Arbitration Agreement, there are some 
thoughts that I want to leave with you. 
In the first place, it must be remembered 
that arbitration does not take care of 
anyone’s interest other than the interest of 
the two companies involved. In other 
words, the part involving the assured’s de- 
ductible is not subject to arbitration. We 
have made it a policy, however, should an 
adverse award be made against the property 
damage carrier that immediately, without 
any deductions, the property damage carrier 
is to forward to the collision carrier’s as- 
sured the full amount of the deductible. 
This, I believe, is an excellent step to help 
restore public confidence. Up to this time, 
the amount the assured was to receive was 


Nationwide Inter-Company Arbitration Agreement 


FLSLISSE SRN EO ROR BE 


determined only by the results of litigation. 
In many cases it is the practice of com- 
panies upon making recovery to deduct the 
cost of making this recovery and then to 
share the proceeds with the assured in 
proportion to the extent to which each was 
involved. By arbitration, the assured will 
receive his full amount regardless of the 
amount awarded by the arbitrators to the 
other carrier, provided of course the finding 
had been made in favor of the collision carrier. 


Please remember, however, that this does 
not prevent the assured, in case the arbitra- 
tors decide against the collision carrier, 
from asserting his rights for the deductible 
and for any other items of damage to which 
he thinks he is entitled. 


Many attorneys wonder whether or not 
this might be considered an illegal practice 
of law. Article 5A of the “Statement of 
Principles on Rights and Duties of Lawyers 
and Laymen in the Business of Adjusting 
Insurance Claims” adopted by the Confer- 
ence Committee on Adjusters, prohibits us 
from collecting any money for which the 
insurance company is not liable. This con- 
ference committee includes in its member 
organization the American Bar Association 
and all segments of the insurance industry. 
That is the reason the amount of the as- 
sured’s deductible is never a subject of 
arbitration. We might also mention that 
the American Bar Association is fully aware 
of this procedure and has fully approved 
it. Furthermore, the regulations of the 
Arbitration Agreement do not prohibit any 
representative of a carrier from appearing 
or prosecuting his claim before the panel, 
whether he be a lawyer, independent ad- 
juster or a salaried company employee. 


We believe that this Nationwide Inter- 
Company Arbitration Agreement is carrying 
out the principles for which insurance com- 
panies stand to give honest, fair, equitable 
treatment to every claimant and to resort 
to litigation only when other means fail. 
Of course, with the public on third-party 
actions we cannot always do this. Un- 
fortunately, there are many lawyers who 
would not think of first endeavoring to 
negotiate for adjustments or for settlements 
but start suit and talk settlement after- 
wards. In our arbitration procedure, if a 
suit had been started without knowing that 
both parties were signatories to this agree- 
ment, the initiating party immediately upon 
learning that the defendant is a signatory 
company must withdraw his action and 
submit to arbitration. When we do this 
we are practicing what we preach; that is, 
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to settle promptly, fairly and satisfactorily 
with the members of the public and our 
policyholders. 

I have given you the background, high- 
lights and aim of the program for the ex- 
pansion of the Nationwide Inter-Company 
Arbitration Agreement. I would like now 
to summarize some of the advantages ap- 
parent in the use of arbitration. 


Economy: 


(1) Thousands of premium dollars will 
be saved by the elimination of a great part 
of the witness fees, expert’s charges, as- 
sured’s traveling expenses and other costs 
incidental to the preparation and trial of 
subrogation cases. 


(2) Subrogation cases may be presented 
tg the arbitration panel by staff claims 
personnel of the companies involved as 
part of their regular claims adjustment 
functions. 


Let me again stress at this point that the 
agreement and plan of procedure does by 
no means contemplate the elimination of 
the valuable services of the subrogation 
attorney or the general attorney. Neither 
does it call for the exclusion of the inde- 
pendent adjuster. Each of them can prop- 
erly represent his companies before the 
panel. The attorneys’ or the adjusters’ 
fees are to be the usual arrangement which 
is locally customary on these matters placed 
in their hands for collection. In fact, the 
attorney should find the plan much to his 
advantage in that the hearings will be 
scheduled for a definite and usually mutually 


convenient date and hour. Unlike court- 
room procedure, the attorney’s valuable 
time will not be wasted by awaiting trial 
and by continuances. 


Consideration: 


(1) Thousands of dollars of public funds 
will be saved by relieving the courts of 
trying hundreds of subrogation cases in- 
volving $1,500 or less. 


(2) The courts’ calendars will be ma- 
terially lightened, thus aiding to speed up 
their disposition of cases. 

(3) Many lost hours and even days will 
be spared the assured by not subjecting 
him to the irksome duty of a courtroom 
plaintiff or defendant. 


(4) The assured will not have to lose 
wages nor be called upon to neglect his 
business. 

(5) The assured will not be the innocent 
victim of intercompany differences which 
necessarily cause him apprehension as to 
what indemnity, if any, he will receive—to 
say nothing of the expense and trouble of 
suing an insurance carrier for it. 


Service: 


(1) If the assured has a deductible inter- 
est he will receive it in full immediately 
upon an award being made to his company. 

(2) The final disposition of his claim 
will be made speedily, and consequently 
he will know that he need not be concerned 
about appearing at a court trial at some 


indefinite time. [The End] 


LAW—THE BASIS OF OUR CIVILIZATION. 


| “The reason why the study of at least 
the principles of law ought to form part 
of any scheme of liberal education is 
because the law is the very foundation 
of human society, the very basis on 
which our civilization is founded. Has 
it ever occurred to you to inquire how 
it is that the millions of human beings 
who crowd our cities and populate our 
rural areas manage to live together at 
all? If you think of them each indi- 
vidually compact of ambitions, passions, 
| rivalries, and jealousies and all in com- 
| petition for the necessities and the luxur- 
| ies of life, and of the endless opportuni- 
| ties for conflict which their daily contacts 
| present, how comes it, you may well ask, 
| that we all go about our several voca- 
| tions undisturbed and live our lives in 
| peace and freedom? The main reason 
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is that by the slow growth of law the 
warring instincts of mankind have been 
accommodated and subdued to order. 
We are not conscious of this influence 
regulating our lives and we have grown 
so accustomed to its operation that we 
no more think of it than we do of the 
air we breathe. But it is true all the 
same that it is as essential to our social 
well-being as the air is to our lungs. An 
eminent legal friend of mine once in- 
elegantly compared our legal system to 
our main sewerage. We spend our days 
oblivious of its beneficient action until 
something goes wrong with it and then 
we realize from the unsavoury conse- 
quences how much of our comfort de- 
pends upon it.”—Rt. Hon. Lord Macmillan, 
“Law and the Citizen,” from Law and 
Other Things. 
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A EABAMA-—Lisones or privilege tax 
may be collected only on fire and ma- 
rine insurance.—A city attorney requested 
an opinion on the legality of a municipality 
collecting the full 4 per cent on each $100, 
or major fraction thereof, of the gross pre- 
miums of all insurance written by a fire 
insurance company in the municipality, re- 
gardless of type of insurance. 


A fire insurance company, doing business 
in his city, refused to pay a 4 per cent 
privilege tax on any more of its premiums 
than was received from fire insurance. On 
other insurance it wrote (collision, liability 
and property damage), it agreed to pay 1 
per cent. Title 37, Sections 736 and 739, 
Code of Alabama, 1940, applied. Section 
739 provided that municipalities might levy 
a privilege tax up to 4 per cent on each 
$100 of gross premiums, less return pre- 
miums, on policies issued by any fire and 
marine insurance company doing business 
in such municipality. Section 736, in au- 
thorizing the levying of license or privilege 
taxes by municipalities on insurance com- 
panies other than fire and marine insurance 
companies, set a schedule of amounts. 


The Attorney General followed the rea- 
soning of an Illinois court which held that 
an act providing that all foreign corpora- 
tions engaged in effecting fire insurance 
should pay a certain percentage of gross 
receipts to the municipality, did not apply 
to premiums collected on policies combin- 
ing fire insurance with other types of insur- 
ance unless the premiums for the fire 
insurance could be separately specified. He 
ruled that since Section 736 made provision 
for license payments by companies other 
than fire and marine companies, Section 739 
was applicable only to specific fire and ma- 
rine insurance premiums and that on other 
insurance written by the same company, 


Attorneys General 


premium taxation would be governed by 
Section 736.—Opinion of the Attorney Gen- 
eral of Alabama, February 14, 1952. 


LORIDA—Benevolent association of 

employees of single company obtaining 
voluntary subscriptions and guaranteeing 
no definite amount is not subject to insur- 
ance laws.—The Insurance Commissioner 
questioned whether a proposal submitted 
for a “Florida East Coast Railway Em- 
ployees Benevolent Association” was sub- 
ject to the insurance laws of Florida. 


The Attorney General first held that the 
proposed association was no “insurer” since 
it contemplated no contract for insurance. 
It was noted that “the contributions are 
voluntarily subscribed and it is recited in 
the proposal that no subscription shall carry 
with it any promise, agreement or under- 
standing guaranteeing to such subscriber 
any definite amount.” 


The opinion held that the only state in- 
surance laws which might be applicable to 
the proposal are in Chapter 640, Florida 
Statutes, dealing with “Benevolent Mutual 
Benefit Associations.” It was ruled, how- 
ever, that these could not apply since a 
section of that chapter provided that the 
laws therein shall not apply to “organiza- 
tions or associations of employees employed 
by one and the same concern.” In the pro- 
posed association all employees were em- 
ployed by the Florida East Coast Railway, 
and the association therefore was not sub- 
ject to state insurance laws.—Opinion of the 
Florida Attorney General, No. 052-23, Janu- 
ary 25, 1952. 


In computing duration of time under an 
insurance contract cancellation clause, the 
first day of a notice of cancellation is to be 
excluded.—The question of the Insurance 
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Commissioner was as follows: “Where a 
policy of insurance issued in this State 
contains a cancellation clause to be made 
effective upon a five days’ written notice to 
the insured by the insurer, what are the 
requirements of said notice as to time of 
the giving of such notice?” 


What constitutes notice, the Attorney 
General’s opinion stated, may be influenced 
by whether the agreement for cancellation 
makes the mails the agent of the insurer or 
of the assured. 


The notice in question was mailed by the 
insurer at 5:00 p. m., June 25, 1951, and 
stated that the policy in question would 
stand canceled as of 12:01 a. m., June 30, 
1951. The policy had a five-day cancellation 
clause. There was no intervening Sunday 
in this period of time. Assuming that the 
mails were the agent of the assured, the 
Attorney General's opinion concluded that 
the insurer erred in fixing the date of can- 
cellation. Citations were given of a number 
of court decisions where the rule has been 
established that “where time is to be com- 
puted from a particular day, or when an 
act is to be performed within a specified 
period from or after a day named, the rule 
is to exclude the first day designated, and 
to include the last day of the specified 
period.” In the notice in question, the first 
day, June 25, 1951, would be excluded and 
the cancellation would be effective at 12:01 
a. m., July 1, 1951, unless a loss under the 
policy had occurred prior thereto. 


The opinion also drew upon established 
legal practice to state that the fixing of a 
shorter period than that prescribed in the 
policy did not invalidate the notice of can- 
cellation. The notice in such case would 
operate to cancel the policy at the termina- 
tion of the properly construed period pre- 
scribed in the policy—Opinion of the Attorney 
General of Florida, No. 052-25, January 30, 
1952. 


Nonpracticing holder of a funeral director 
and embalmer’s license may be licensed as 
life insurance agent.—The question of the 
Insurance Commissioner as to whether an 
individual currently licensed as a funeral 
director and embalmer but no longer con- 
nected in any manner with the funeral or 
embalming business might be issued a 
license as a life insurance agent and at the 
same time be allowed to hold his under- 
taker’s license, evidently arose because state 
statutes emphatically make illegal any joint 
activity in the undertaking and insurance 
business. 
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The Attorney General’s opinion quoted 
the complete statute making such joint ac- 
tivity illegal and qualified the quotation as 
showing that the legislative intent was to 
define the words “funeral director or under- 
taker” as including only those persons who 
actually engaged in the business of arrang- 
ing and conducting funerals and not those 
persons who, although they may be duly 
licensed and qualified to do so, do not par- 
ticipate in any way in that business or voca- 
tion. The opinion therefore held that “a 
person who holds a current license as an 
undertaker or funeral director, may be 
issued a life insurance agent’s license and 
engage in the life insurance business as 
long as he in no wise engages in or attempts 
to engage in the business, trade, or occupa- 
tion of conducting funerals or any of the 
activities incident thereto.”—Opinion of the 
Attorney General of Florida, No. 052-11, 
January 15, 1952. 


EORGIA—Factory for Blind not 

authorized to post performance bond or 
purchase liability insurance—The Georgia 
Factory for the Blind, a unit under the jur- 
isdiction and control of the State Depart- 
ment of Public Welfare, desired to post a 
$5,000 performance bond with one of its 
customers to insure the fulfillment of a 
renovation contract. Similarly, the same 
agency wished to protect its truck drivers 
against personal liability by the purchase of 
public liability insurance. 

The Attorney General said the posting of 
the performance bond would be unauthor- 
ized “since it would be in effect creating an 
obligation or debt against the State in viola- 
tion of the Constitutional prohibitions against 
the creation of debts except for the enumer- 
ated purposes stated in the Constitution of 
Georgia.” 

There is no legal duty resting on the state 
to procure liability insurance for the protec- 
tion of its officers, agents and employees, he 
continued. In the absence of such a legal 
duty, it would be improper to expend state 
funds to protect the truck drivers.—O pinion 
of the Georgia Attorney General, November 
28, 1951. 


NDIANA—Arrangements by automobile 

club to reimburse members for expenses 
constitute insurance contracts.—“A state- 
ment in the brochure of an automobile club: 
‘not an insurance policy’ can have no legal 
effect if the arrangement as set out in the 
papers does in fact and in law ... con- 
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stitute an insurance contract,” the Attorney 
General held. “Whether it is actually an 
insurance contract is determined by the 
effect under the law of the provisions of the 
contract and not by the name or character- 
istics attributed to it by the club.” 


An automobile club had sent papers to 
purchasers consisting of a brochure, a mem- 
bership card and a letter. Upon making a 
downpayment and agreeing to pay the bal- 
ance at designated times, the purchaser 
became a member of the club and entitled 
to reimbursement for “emergency mechan- 
ical aid and tire change,” “tow-in service,” 
“accident expense aid” and “defending prop- 
erty damage claims.” 


The ruling referred to definitions under 
a 1935 act where insurance was defined as 
meaning a contract or agreement by which 
one party indemnifies or secures another 
against loss. The ruling also referred to a 
ruling of the Attorney General dated May 
3, 1934, in which a similar case was treated. 
In that opinion it was held the several pro- 
visions relating to funds for repayment to 
the member of moneys laid out and ex- 
pended by him constitute insurance 
contracts apart from the other provisions 
contained in the policy.” 


The ruling therefore held that the arrange- 
ments set out in the various papers to pay 
the members money for expenses incurred 
by them constitute the writing of insurance 
and such undertakings on the part of the 
automobile club are insurance contracts 
apart from the other things which the club 
undertook to do for its members.—O pinion 
of the Indiana Attorney General, No. 10, 
January 29, 1952. 


’ ENTUCKY—State Tuberculosis Hos- 
pital cannot collect surgical fee from 
insurer.—Does the State Tuberculosis Hos- 
pital have the right to collect a surgical fee 
from an insurance company where the policy 
covers the work performed by one of the 
staff surgeons? 


“Unless the beneficiary voluntarily agrees 
and assigns the proceeds of a policy over to 
the Sanitorium in payment for the care and 
maintenance as fixed by the District Board 
of Trustees, the Hospital would have no 
absolute right to such proceeds. In no case 
would the surgeon employee of the Sani- 
torium be entitled to direct remuneration 
from the patient for his services.”—O pinion 
of the Kentucky Attorney General, January 
16, 1952. 


Attorneys General 
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M INNESOTA—School district cannot 
purchase liability insurance except 
where authorized by statute.—lIs it legal for 
a school district to purchase liability insur- 
ance to protect against nuisance suits in 
case of injury to pupils on the premises? 
This question was submitted through the 
Commissioner of Education. 


The Attorney General ruled that the ab- 
sence of statutory authority for such insur- 
ance coverage prevents a school district 
from buying it. A given example of per- 
missible coverage was the statute which 
authorizes the purchase of insurance for the 
protection of children being transported.— 
Opinion of the Attorney General of Minne- 
sota, No. 159-B-4, January 23, 1952. 


A village need not advertise for bids for 
insurance.—Through its attorney a village 
asked if it must advertise for bids before 
purchasing public. liability insurance on 


which the annual premium Would exceed $500. 


A 1949 village statute provides that in 
every contract for the purchase of merchan- 
dise, materials or equipment or for any 
kind of construction work where the ex- 
penditure is over $500, the contract must be 
let by bid. 


In answering that the village did not have 
to advertise for bids for insurance, the At- 
torney General referred to his previous de- 
cision in a similar case, No. 125-a-28, March 
15, 1951. In the previous ruling, the Attor- 
ney General had decided that insurance was 
not materials or equipment and then cited 
other authority to conclude that neither 
was it merchandise and that, therefore, a 
village need not secure bids in the purchase 
of insurance’—Opinion of the Minnesota At- 
torney General, No. 707-a-15, January 29, 1952. 


N ORTH CAROLINA—Tax liability of 
reciprocal exchanges is computable 
only on amount of premium deposits not 
returned to insured.—Reciprocal exchanges 
doing business in North Carolina have been 
taxed on the gross premiums without credit 
for savings returned to the subscribers. The 
Insurance Commissioner, in requesting a 
ruling, stated: 


“Tt is my understanding that a Reciprocal 
Exchange is not an entity like a stock Com- 
pany or a mutual Company but is merely 
a place where subscribers—policyholders— 
make a premium deposit. This deposit is 
always the property of the subscriber— 
policyholder—and does not become a part 
of any joint fund. At the end of the policy 
year the premium deposit in each case is 
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charged with losses, overhead and legal 
reserves, and the balance remaining is given 
back to the subscriber—policyholder—or 
credited to his account for the following 
year.” 


The Attorney General’s opinion brought 
out that the reciprocal exchanges were in 
the business of insuring special types or 
classes of risks, with no fixed charge for, 
or cost of, insurance stated, but with cost 
determined by losses sustained by assured 
and expenses of insurer, and determined at 
stated intervals after the protection com- 
mences, and not at the time the insurance 
becomes effective. 


The opinion cited a state statute which 
authorizes a deduction, for tax determina- 
tion, for the return of deposits for the pur- 
pose of adjusting policy rates. The opinion 
noted that initial deposits required are in 
most instances approximately ten times as 
great as the cost of insurance. 


The ruling was that reciprocal exchanges 
should be taxed only on the portion of de- 
posits used as premiums, and not on the 
portion of the deposits returned to sub- 
scribers. The Attorney General stated the 
ruling did not permit mutual insurance com- 
panies to deduct dividends since these did 
not represent a right on the part of the as- 
sured to draw against a deposit but rather 
a return of a part of the company’s earn- 
ings.—Opinion of the Attorney General of 
North Carolina, January 23, 1952. 


Te nay engaged operator of 
publicly owned vehicle is exempt from 
Safety Responsibility Act—Section 33 of 
the 1951 Texas Motor Vehiclé Safety-Re- 
sponsibility Act provides in part as follows: 
“This Act shall not apply with respect to 
any motor vehicle owned by the United 
States, the State of Texas or any political 
subdivision of this State or any municipality 
therein.” 


On behalf of various officers of political 
subdivisions of the state and in the absence 
of any Texas court decisions, the Director 
of Public Safety asked for an opinion on 
the question of whether the operator of a 
publicly owned vehicle is required to fur- 
nish proof of financial responsibility; and, 
if he does not do so, must the Department 
of Public Safety revoke the operator’s driv- 
ing license and suspend the registration of 
his privately owned vehicles? 


The Texas act was modeled after the 
Uniform Motor Vehicle Safety Responsi- 
bility Act, as was a similar act in Minne- 
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sota. In 1946, the Supreme Court of 
Minnesota handed down a decision in a 
case where the facts involved coincided with 
the theoretical postulations of the Texas 
Director of Public Safety. The controversy 
in the Minnesota case arose over the proper 
construction of a section of the act which, 
in the words of the Attorney General, “in 
so far as pertinent here, is in almost the 
identical language as Section 33 of our act.” 


The Minnesota Supreme Court, in exam- 
ining legislative intent, reasoned that there 
was no purpose in the exempting section 
“except to exempt the city’s drivers from 
suspension of licenses under the operation 
of the act. Since the act operates exclu- 
sively by suspension of licenses to operate 
motor vehicles and not against the vehicles 
themselves, the exclusion of the city’s 
vehicles from the application of the act 
must have been intended to exempt the 
city’s drivers.” The court cited cases to 
show that the liability of cities and the per- 
sonal liability of city employees for acts of 
negligence when engaged in the perform- 
ance of the city’s governmental functions 
are established by court decisions. The pur- 
pose of the act, said the court, was to effect 
financial responsibility to injured persons. 
The court continued by stating that “in 
cases involving the proprietary functions of 
cities, it would be futile to require addi- 
tional security to the public,” and “the city 
is authorized by statute, but not required, 
to cover its employees against liability in 
such cases.” The court therefore reasoned 
that the exempting section of the act was 
inserted “to relieve municipalities, and 
others that are exempted, from embarrass- 
ment in the performance of their functions 
by finding the discharge of such functions 
hampered by the lack of licensed drivers.” 


Since the Minnesota decision was the only 
one found which construed such an exempt- 
ing provision in a drivers’ responsibility act, 
and because both the Texas and the Minne- 
sota acts were drawn after the same model, 
the Attorney General felt compelled to fol- 
low the construction of the Minnesota deci- 
sion. The ruling advised that “the operator 
of a motor vehicle owned by the United 
States, the State of Texas, a political sub- 
division of the State or a municipality of 
the State is exempt from the provisions of 
Article 6701h, V.C.S., [the Texas Motor 
Vehicle Safety-Responsibility Act] while 
lawfully engaged in the operation of such 
publicly owned vehicle.”—Opinion of the 
Attorney General of Texas, No. V-1380, De- 
cember 19, 1951. 
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Extended Coverage Rates 
Reduced in Illinois 


On March 6 Illinois Director of Insurance 
J. Edward Day announced that following a 
hearing called by the Insurance Department 
and held on January 31, 1952, rates for 
extended coverage insurance throughout the 
State of Illinois will be reduced an average 
of 10.9 per cent. Extended coverage is writ- 
ten in connection with fire insurance policies 
and insures against such risks as windstorm 
and explosion. The total annual saving to 
Illinois policyholders from the 10.9 per cent 
reduction is estimated at nearly $2.5 million. 


The reduction will be effective on March 
10, 1952. 


Testimony at the hearing indicated that, 
although the experience of the fire insurance 
companies in this class of business in some 
parts of the nation has been unfavorable due 
to catastrophic windstorm losses, it has been 
favorable in the State of Illinois. 


Pennsylvania Mines 
Get WC Rate Hike 


Insurance Commissioner Artemas C. Leslie 
has announced his approval of a revision of 
coal mine classification rates for workmen’s 
compensation insurance for the year 1952 
as proposed to him by the Coal Mine Sec- 
tion of the Pennsylvania Compensation Rat- 
ing and Inspection Bureau. The revised 
rates were necessitated by amendments en- 
acted at the 1951 Session of the General 
Assembly, increasing the benefits under the 
Workmen’s Compensation and Occupational 
Disease Acts as of January 2, 1952. 


_ The revised rates for the insurance of 
liability under the Workmen’s Compensa- 
tion Act are approximately 16 per cent 
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higher than those which were in effect 
under the former level of benefits; however, 
there will be no change in rates for insur- 
ance of liability under the Occupational Dis- 
ease Act pending further study of the effect 
of the amendments to this act. As a result, 
it is estimated that the over-all increase in 
rates for the insured coal mining industry 
will amount to approximately 13 per cent. 


Illinois Fraternal Societies 
Cannot Admit Persons Over 60 


Illinois Insurance Commissioner Day has 
ruled that fraternal benefit societies doing 
business in Illinois cannot admit to member- 
ship any person more than 60 years of age 
at nearest birthday. However, additional 
or increased insurance may be issued after 
age 60 to persons who are then members 
of such societies. The ruling was one of 
several, supplementing provisions of the 
insurance code governing fraternal benefit 
societies, to become effective April 1, 1952. 


Permissible additional benefit coverage 
includes additional accidental death benefits, 
waiver of premium disability benefits due 
to accident or sickness, and benefits or an 
annuity in case a member becomes totally 
and permanently disabled from accident or 
sickness. 


At the Commissioner’s discretion and 
with certain provisions, the ruling would 
permit the fraternals to use the CSO 1941 
standard mortality table. The ruling denies 
fraternals the right to issue certificates 
which provide for cancellation of the cer- 
tificate of life insurance as the result of 
suspension or expulsion of a member from 
the society. Other supplementary rulings 
regulate the issuance of A & H and other 
certificates. 
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New Yorkers Offered New 
$50 Deductible Comprehensive 


New York motorists are now able to 
purchase a new form of comprehensive 
automobile coverage written on a $50 de- 
ductible basis at a reduced rate, according 
to Alfred J. Bohlinger, Superintendent of 
Insurance. 

The new form of comprehensive coverage 
will cost most owners of private passenger 
cars one-third less than the full-coverage 
policies, which will still be available to 
motorists who desire to pay the additional 
premium. 

Under the new coverage, motorists will 
pay small losses up to $50, as well as con- 
tribute $50 toward any larger loss sustained 
on their own automobiles. The insurance 
carrier will be liable for losses in excess of 
$50, as well as for all losses caused by fire, 
lightning or transportation or by theft, lar- 
ceny, robbery or pilferage which involved 
the taking of the entire automobile. 

Comprehensive insurance covers any direct 
and accidental loss or damage to the auto- 
mobile except losses caused by collision or 
upset. Generally speaking, such coverage 
includes breakage, fire, theft, explosion, 
windstorm, water damage, vandalism and 
malicious mischief. 


Illinois Rules 
on Solicitor’s License 


Illinois Insurance Commissioner Day re- 
cently ruled that “A licensed agent or 
broker shall not file a request for a solici- 
tor’s license where the applicant for said 
license is an employee or an officer of an 
insurance company. Said applicant is deemed 


not to be a bona fide full-time employee 
of the requesting agent or broker within 
the meaning of Section 500 of the Code and 
is ineligible to hold a solicitor’s license. 


“A request for a solicitor’s license by said 
agent or broker in violation of Paragraph 1 
above, shall be deemed a violation of Section 
500 of the Code and grounds for revocation 
of license thereunder.” 


Rules on Writing 
ADBI in Illinois 


Violations in the writing of accidental 
death benefit insurance under Article I, 
Section 4 of the Illinois Insurance Code 
prompted Insurance Director Day to issue 
the following rules which became effective 
February 15: 


“(a) Accidental death benefits shall not 
be written under the authority of Clause (b) 
(vehicle) and Clause (c) (liability) of Class 
2, Section 4 of the Illinois Insurance Code. 


“(b) Accidental death benefits may be 
extended only under the authority of Clause 
(a) (accident and health) of Class 2, Sec- 
tion 4 of the Illinois Insurance Code. All 
policies, endorsements, riders or other evi- 
dences of insurance issued pursuant to said 
Clause (a) shall comply with all the pro- 
visions of Article XX of the code. 


“(c) Any policy, endorsement, rider or 
other evidences of insurance now being 
issued in Illinois pursuant to Clauses (b) 
and (c) Class 2, Section 4 of the code, 
which purport to extend accidental death 
benefits, are disapproved pursuant to Sec- 
tion 143 (2) of the code and use of such 
forms shall be discontinued after February 
15, 1952.” 


WHO SPENDS THAT HARD-EARNED DOLLAR? 


A reliable survey made in 1949 indi- 
cates that women made 55 per cent of 
the family’s purchases of goods. In ad- 
dition they shopped together with the 
men for another 11 per cent. Men, on 
the other hand, shopping independ- 
ently bought only 30 per cent, and chil- 
dren, 4 per cent of the goods consumed 
by American families. 


The average of 55 per cent represents 
great variations in the purchases of indi- 
vidual commodities. Women, for exam- 
ple, bought only 4 per cent of all men’s 
suits and overcoats; however, 90 per cent 
of women’s clothing, toilet articles and 
draperies and curtains were purchased 
by women. Jointly men and women 
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purchase 56 per cent of all furniture and 
about one third of all rugs and carpets. 

Dollarwise, the 55 per cent figure ap- 
plied to personal consumption expendi- 
tures exclusive of services shows that 
women in American families spent more 
than $72 billion in 1950 and had a “say” 
in the purchase of another $14.5 billion 
worth of goods which they purchased to- 
gether with the men. These figures take 
no account of the women’s share of the 
$62.1 billion spent for services in 1950 or 
in the $10.7 billion of personal savings. 
Collectively, then, American women were 
a real power in the disposition of the 
1950 disposable personal income of 
$204.3 billion. 
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Bohlinger Expresses Distrust 
of Section 213 Amendment 


In a hearing before the Condon com- 
mittee of the New York State Legislature, 
Superintendent of Insurance A. J. Bohlinger 
refused to support proposed Article IX-F, 
which would ease the expense limitations 
on life insurance companies. 


Acknowledging that Section 213 has cer- 
tain flaws, Superintendent Bohlinger said 
that “there are infirmities in the McLain 
proposal as well.” 


The superintendent said that article at- 
tempts to set up a separation of agents’ 
compensation, but berated this section as 
obscure so that the agent cannot tell what 
he should be entitled to get unless he makes 
a study of the company’s operations. 


The proposed article would propose addi- 
tional administrative burdens on the super- 
intendent of insurance, Bohlinger said, for 
example, in connection with the escalator 
clause that would permit increases in com- 
pensation plans necessitated by higher costs. 


The penalty provision of IX-F was ob- 
jected to on the grounds that it enables 
the violator to have the merits of the case 
reviewed in court after the superintendent 
has imposed the penalty. Bohlinger said 
that to make a penalty provision effective, 
the superintendent should have the power 
to impose the fine and collect it. 


He termed as a fraud on the public the 
IX-F provision for uniform allocation of 
expenses only in connection with new and 
renewal life insurance business. To be 
effective, the superintendent said, a uniform 
allocation statute has to be “across the 
board” for a company’s entire operation. 
Without an over-all treatment nothing pre- 
vents companies from loading expenses 
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from one class of business over onto 
another. 


Mutual Insurance 
to Mark 200-Year History 


Two hundred years of mutual insurance 
in the United States will be celebrated 
throughout the country on March 25. Head- 
lining the observances will be the open 
house of the Philadelphia Contributionship 
for the Insuring of Houses from Loss by 
Fire. March 25 is the anniversary of the 
founding of this institution, in which Ben- 
jamin Franklin played a part. Former 
Supreme Court Justice Owen Roberts will 
be the featured speaker at a dinner at the 
Ben Franklin Hotel. 

Coincident with the Philadelphia dinner, 
35 state dinners will be held throughout 
the country. Each celebration will witness 
the first sound film story of the history 
of mutual insurance in the United States, 
entitled ‘““No Longer Worried.” 


Says Law Enforcement 
Is Best Solution 


The firm enforcement of adequate traffic 
laws will do more to solve the economic 
problem of uncompensated victims of motor 
vehicle accidents than either compulsory 
automobile insurance or safety responsi- 
bility laws, said J. Dewey Dorsett, general 
manager of the Association of Casualty and 
Surety Companies, in an address before the 
Binder Club of Baltimore, March 7. 

Declaring that the Massachusetts com- 
pulsory insurance law has been a “political 
football” throughout its 25-year history, 
Dorsett warned that similar legislation in 
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PERSONS AND EVENTS 


The- Health and Accident Underwriters 
Conference held its annual group insur- 
ance meeting February 18-20 at the Drake 
Hotel in Chicago. At the executive com- 
mittee meeting, February 17, the follow- 
ing insurance firms joined the conference: 
The American Guarantee & Liability 
Insurance Company, Chicago; the Bank- 
ers Life Insurance Company of Nebraska, 
Lincoln; Rural Mutual Casualty Insur- 
ance Company of Wisconsin, Madison; 
Security Mutual Life Insurance Com- 
pany, Lincoln; National Fidelity Life 
Insurance, Kansas City, Missouri; and 
Massachusetts Casualty Insurance Com- 
pany, Boston. 


The Employers’ Fire Insurance Com- 
pany, Boston, has joined the Association 
of Casualty and Surety Companies. 


A Graduate Society of the Institutes 
of Insurance Marketing has been formed 
by insurance marketing institutes of Pur- 
due and Southern Methodist universities. 
George S. Severance, Chicago insurance 
agent and 1951 graduate of the Purdue 
school, has been elected president pro 
tem until the society’s annual meeting in 
September. 





other states, regardless of the sincerity of 
its proponents, would encounter difficulty 
in administration: 


“The family car is a very personal matter. 
When you legislate about it, you are legis- 
lating about most of the people. I care 
not how perfect a law may be when it is 
enacted, there is not the slightest evidence 
that it will not be subjected to the same 
political pressures that have afflicted the 
Massachusetts compulsory law from the 
year it became effective down to this min- 
ute. I am unable, therefore, to put faith in 
the mere promises and hypotheses of those 
who say: ‘We will do it differently—and 
better.’” 


Insurance Industries 
of South America 


Some interesting facts and contrasts with 
the United States’ insurance industry were 
recently set forth in a number of reports on 
insurance companies in several South Amer- 
ican countries, including Peru, Venezuela 
and Ecuador. The reports, prepared by the 
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Lester O. Schriver, past president of 
the National Association of Life Under- 
writers, has received an honor award 
from the Freedoms Foundation, based 
on the address, “Wanted—Statesmen,” 
which he delivered at the NALU con- 
vention in Los Angeles last September. 


The Bureau of Accident and Health 
Underwriters has announced the addi- 
tional appointment to the bureau staff 
of George E. Martel of Westfield, Massa- 
chusetts. 


Ellis G. Arnall, former Governor of 
Georgia and new federal price admin- 
istrator, is president of Dixie Insurance 
Company of Newman, Georgia, a life 
company organized in 1946. 


His candidacy for Insurance Commis- 
sioner of North Carolina has been an- 
nounced by John M. Frederick, Charlotte, 
head of Piedmont Adjustment Company. 
He will oppose commissioner Waldo 
Cheek for the position. 


No successor has yet been named to 
replace Joe P. Gibbs as casualty insur- 
ance commissioner of Texas. Gibbs is 
resigning, effective March 19, because 
of ill health. 





insurance staff of the Office of Interna- 
tional Trade in the United States Depart- 
ment of Commerce, follow: 


ERU—Supervision of the insurance in- 

dustry in Peru is exercised by the Super- 
intendencia de Bancos, which is part of the 
Ministerio de Hacienca y Comercio. No 
company or individual may transact insur- 
ance in Peru without first securing authori- 
zation from the Superintendency. 


Insurance legislation, incorporated in gen- 
eral terms in the Code of Commerce, has 
been supplemented by numerous laws and 
decrees. Law No. 9796 of January 27, 1943, 
and Law No. 9952 of March 20, 1944, govern 
the establishment of insurance companies. 
Under the provisions of these laws, foreign 
insurers wishing to operate in Peru are 
required to organize a subsidiary Peruvian 
corporation in which the foreign insurer 
can hold only a minority interest; further- 
more, a majority of the board of directors 
must be Peruvian nationals. According to 
Law No. 9796, insurance companies so 
organized are required to have a capital 
of not less than one million soles, which 
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must be invested in equal parts in Peruvian 
real estate and in approved Peruvian securi- 
ties. There is also a deposit requirement 
of 100,000 soles; a certificate that this sum 
has been deposited with the Caja de Depos- 
itos y Consignaciones must be submitted, 
along with other pertinent information, at 
the time application to operate in Peru is 
made to the Superintendencia de Bancos. 


Insurance bought by persons or companies 
resident in Peru from foreign insurers not 
authorized to operate in Peru is subject to 
a tax of one fourth of 1 per cent of the 
face value of the policy. Policyholders 
who violate this requirement may be fined 
an amount equal to ten times the unpaid 
tax. Payment of the tax is waived where 
the risk insured abroad is such that it can- 
not be covered by authorized insurers in 
Peru. Marine insurance placed abroad is 
not subject to the tax. Reinsurance is also 
exempt from this tax. It may be noted 
that insurers placing reinsurance abroad are 
required to secure permission from the 
Superintendencia de Bancos; the foreign 
reinsurer must possess paid-in capital and 
reserves of at least ten million soles and 
must be a member of the insurance associ- 
ation of the country where it is established. 


In 1949, 15 insurance companies were 
reported operating in Peru, selling the com- 
monly written branches of life and property 
insurance. In 1939 there were 11 companies 
in operation. From 1939 to 1949 paid-in 
capital of insurance companies increased 
about 7% times, from 7,575,000 to 57,219,000 
soles. Reserves increased about four times, 
from 31,766,000 to 137,743,000 soles. Yearly 
premiums from all branches of insurance 
increased eight times, from 13,800,000 soles 
in 1939 to 113,200,000 soles in 1949. 


From 1939 to 1949 yearly life insurance 
premiums increased about 5% times, from 
5,161,000 to 28,264,000 soles. During the 
same period, by way of comparison, time 
deposits, including savings, increased about 
four times, according to one estimate, going 
from 144 million soles to 617 million. Total 
life insurance in force increased almost five 
times, from 110,834,000 soles in 1939 to 
539,909,000 soles in 1949, 


From 1939 to 1949 yearly nonlife insur- 
ance premiums increased about ten times, 
from 8,638,000 to 84,891,000 soles. The 1949 
nonlife premiums were made up as follows 
(1939 nonlife premiums appear in paren- 
thesis): fire insurance, 35,628,000 soles 
(4,630,000) ; automobile insurance, 20,357,000 
soles (1,183,000); workmen’s compensation 
insurance, 14,701,000 soles (1,529,000); ma- 


The Coverage 


rine insurance, 10,921,000 soles (881,000); 
miscellaneous, 3,284,000 soles (415,000). 


A workmen’s compensation law (Law No. 
1378 of 1911, as amended) is in force 
covering workers in specified industrial, 
construction and transportation industries. 
Employers are liable, in case of work injury 
or occupational sickness, to pay compensa- 
tion in an amount fixed by law as a per- 
centage of the injured worker’s wage and 
to provide medical care and prosthetic appli- 
ances. Pensions are increased by 50 per 
cent where accidents are caused by lack of 
prescribed safety devices. The employer 
is not required, however, to take out insur- 
ance covering this liability. Insurance com- 
panies providing workmen’s compensation 
coverage are subject to special reserve in- 
vestment requirements. It is reported that 
by informal agreement among the insurers, 
workmen’s compensation risks are reinsured 
only with companies operating in Peru. 


Social insurance legislation in Peru pro- 
vides for compulsory health, maternity, old- 
age, invalidity and death insurance for 
obreros (workmen) earning up to 9,000 soles 
annually and for empleados (white-collar 
employees). The law applying to obreros 
(Law No. 8433 of 1935, as amended), re- 
quires that contributions be paid amounting 
to 6 per cent of wages by employers, 3 per 
cent by obreros and 2 per cent by the govern- 
ment. Social insurance for obreros is ad- 
ministered by the Caja Nacional de Seguros 
Social. The law applying to empleados 
(Decree Law 13 of 1948, as amended) tem- 
porarily fixed contributions at 3 per cent 
for employers, 1.5 per cent for empleados 
and 0.5 per cent for the government. Social 
insurance for empleados is administered by 
the Cuerpo Organizador del Seguro Social 
del Empleado. Empleados, after four years 
of service with the same employer, are also 
entitled to life insurance at the employer’s 
expense. The amount of the policy must 
be equal to one third of the empleado’s salary. 


ENEZUELA—tThe operations of insur- 

ance companies in Venezuela are super- 
vised by the Fiscalia de las Empresas de 
Seguros, which is part of the Ministerio 
de Fomento. At the end of 1950 there were 
28 companies in operation, including ten 
Venezuelan and 18 foreign; of the foreign 
insurers, seven were United States, five 
British, three Canadian, two Dutch and one 
Swiss. More than 20 of these companies 
were formed in the last ten years. In 1938 
there were five companies in operation, in- 
cluding three Venezuelan, one United States 
and one British. 
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DIRECT INSURANCE PREMIUMS AND LOSSES PAID 
VENEZUELA—1948, 1946 and 1943 


(In 1,000 Venezuelan Bolivares) 


‘ 1948 
Premium Losses 
Insurance Income Paid 
Life eer ake . 26,984 2,057 
Fire ; tg 9,682 2,844 
Marine Te ee 4,469 
Automobile verre 3,176 
POONER oa. ceicccs. 1,177 562 
ee 779 151 
Miscellaneous ........... 1,692 726 


13,985 
* Included in Miscellaneous. 


Total assets at the end of 1948 of all 
insurers authorized to operate in Venezuela 
amounted to 106,441,467 Bolivares, of which 
Venezuelan insurers held Bs. 66,066.625 and 
foreign insurers Bs. 40,374,842. Total assets 
in 1946 amounted to Bs. 70,268,513, of which 
Venezuelan insurers held Bs. 66,066,625 and 
foreign insurers Bs. 25,408,623. Paid-in 
capital of Venezuelan insurers totaled Bs. 
23,910,000 in 1948 as against Bs. 12,900,000 
in 1946. 

Life insurance in force at the end of 1948 
reportedly totaled Bs. 427 million. Yearly 
life insurance premium income increased 
about four times between 1943 and 1948, going 
from Bs. 6,940,000 in 1943 to Bs. 13,868,000 
in 1946 and Bs. 26,984,000 in 1948. By way 
of comparison, time deposits including sav- 
ings, increased about 3% times during the 
same period, according to one estimate, 
going from Bs. 35 million at the end of 
1942 to Bs. 77 million in 1946 and Bs. 120 mil- 
lion in 1948. The table above sets forth 
direct premium income and losses paid in 
each of the various branches of insurance 
for all insurers in Venezuela in selected years. 


In 1948 the Venezuelan insurance com- 
panies wrote 58 per cent (Bs. 31,006,000) 
of the business and the foreign companies 
wrote 42 per cent (Bs. 22,003,000). In 1946 
Venezuelan companies wrote 60 per cent 
(Bs. 15,809,000) and foreign companies 40 
per cent (Bs. 10,327,000). In 1943 Vene- 
zuelan companies wrote 48 per cent (Bs. 
6,593,000), and foreign companies 52 per 
cent (Bs. 7,249,000). 

The insurance business is subject to the 
Venezuelan Law of Inspection and Super- 
vision of Insurance Companies of July 18, 
1938, and Regulations of July 31, 1948. All 
insurers are required to secure authorization 
from the Ministerio de Fomento before 
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1946 1943 
Premium Losses Premium Losses 
Income Paid Income Paid 
13,868 1,314 6,940 Not 

5,192 1,136 2,902 Avail- 

3,818 1,246 > able 
1,191 370 

702 127 

600 26 

765 267 


26,136 4,486 


commencing operations. Under the law, 
policyholders and agents who make insur- 
ance contracts with companies which have 
not legally qualified to do business in Vene- 
zuela may be fined. Both Venezuelan and 
foreign insurance companies are subject to 
qualifying deposit requirements. Deposit 
requirements applicable to Venezuelan in- 
surers are Bs. 300,000 for life insurance, Bs. 
150,000 for nonlife branches, or Bs. 450,000 
if both life and nonlife risks are to be writ- 
ten. Deposit requirements for foreign in- 
surers are Bs, 600,000 for life, Bs. 200,000 
for nonlife, or Bs. 800,000 for both. The 
deposit must be made in cash, Venezuelan 
Government bonds or approved securities, 
and placed with a bank designated by the 
Ministerio de Fomento. In addition, the 
law prescribes in what investments pre- 
mium reserves may be invested. Premium 
rates are set by the companies but must 
be approved by the Ministerio de Fomento. 
Policy forms must also be approved by the 
Ministerio. Insurance companies are re- 
quired to maintain their records in Spanish 
in accordance with a prescribed system of 
accounting. 


Compulsory social insurance was estab- 
lished in Venezuela in 1944, under an act 
passed in June, 1940, which set up a scheme 
of sickness and maternity insurance and 
workmen’s compensation insurance. The 
act is not yet in operation on a country-wide 
basis but is being extended regionally as 
facilities are developed. Initially, the area 
in which social insurance was made com- 
pulsory was restricted to the federal dis- 
trict and Maracay. It has since been 
extended to other localities. The social in- 
surance program is managed by the Vene- 
zuelan Social Insurance Institute, under 
supervision of the Ministry of Labor. 


IL J—March, 1952 





Sic 
pulsc 
tain 
not € 
dustt 
scope 
apply 
prem 
work 
insur 
empl 


At 
abou 
ered 
fits a 
since 
half 
act. 
law 
comp 
visior 
occuy 
pense 
on tl 
ploye 
insur 
tion, 
areas 
has | 
oblig: 
of th 
maint 
work: 
servi 

Cc 

4 3 
by th 
lation 
opera 
taine 
and ( 
of 19: 
tained 





Branc 
of 

Insur 
Life 

Fire 

Marit 
Autor 
Bond 
Perso 
Aviat 
Lives 


a 
The | 


Sickness and maternity coverage is com- 
pulsory for all employed persons, with cer- 
tain exceptions, whose annual wage does 
not exceed Bs. 9,600; insurance against in-' 
dustrial accidents and diseases has the same 
scope except that the wage limit does not 
apply. Sickness and maternity insurance 
premiums are paid jointly by employers and 
workers. Industrial accident and disease 
insurance premiums are paid entirely by the 
employer. 


At the end of 1949 it was estimated that 
about 10 per cent of all workers were cov- 
ered by social insurance. In the main, bene- 
fits are restricted to the urban population, 
since farm workers, who comprise about 
half the population, are excluded from the 
act. There is a workmen’s compensation 
law applicable to workers not subject to 
compulsory social insurance. Under its pro- 
visions, employers are liable, in case of 
occupational injury or illness, to pay com- 
pensation in an amount fixed by law, based 
on the injured worker’s wage. The em- 
ployer is not required, however, to take out 
insurance covering this liability. In addi- 
tion, petroleum companies operating in 
areas where compulsory social insurance 
has not been put into effect, have been 
obliged, in accordance with the provisions 
of the Venezuelan Labor Code, to build and 
maintain hospitals and dispensaries for their 
workers and to organize their own medical 
services. 


CUADOR—Supervision of the insur- 

4 ance industry in Ecuador is exercised 
by the Superintendencia de Bancos. Regu- 
lations governing the establishment and 
operations of insurance companies are con- 
tained in the Law Concerning Inspection 
and Control of Insurance (Decree No. 130 
of 1938). Other insurance legislation is con- 
tained in the Ecuadoran Code of Commerce. 


There are minimum capital requirements 
for Ecuadoran insurance companies, amount- 
ing to 250,000 sucres if life insurance is to 
be transacted, 200,000 sucres for fire and 
marine, and 100,000 for other branches of 
insurance. Furthermore, Ecuadoran com- 
panies are required to set up a reserve fund 
equal to 20 per cent of their capital; com- 
panies may not declare dividends until this 
reserve is set up. Foreign insurers wishing 
to do business in Ecuador are required to 
register with the Superintendencia de 
Bancos and to appoint a general agent au- 
thorized to direct the insurer’s business in 
Ecuador. Foreign life insurance companies 
are required to make qualifying deposits of 
300,000 sucres. Deposits for foreign fire and 
marine insurance are based upon premium 
income, at a rate of 50,000 sucres for every 
100,000 sucres of premiums; fire and marine 
deposits range from a minimum deposit of 
50,000 sucres for insurers whose annual 
premiums are less than 100,000 sucres, to 
a maximum deposit of 300,000 sucres for 
insurers whose annual premiums exceed 
500,000; for other branches of insurance the 
deposit is 100,000 sucres. The deposit must 
be made with the Banco Central de Ecuador 
and must be in cash or authorized securi- 
ties. In addition, there are reserve invest- 
ment requirements applicable to Ecuadoran 
and foreign insurers. Life insurance com- 
panies are required to maintain a reserve 
which must be approved annually by the 
Superintendencia. Companies selling non- 
life insurance are required to maintain re- 
serves equal to 25 per cent of net premiums 
received in the preceding year. However, 
the supervising authorities may exempt for- 
eign nonlife insurers from setting up such 
reserve if it is shown that adequate reserves 
are maintained abroad. 

At the end of 1950 there were 28 insurers 
authorized to operate in Ecuador; four were 


DIRECT INSURANCE PREMIUMS AND LOSSES PAID 
ECUADOR—1947 and 1950 


(In Ecuadoran Sucres) 


Branch 

of Premium 
Insurance Income 
Life 8,339,691 
Fire 8,783,243 
Marine 3,142,303 
Automobile 146,291 
Bonding 41,548 
Personal Accident 40,092 
Aviation 15,950 
Livestock 


Total 20,509,118 


The Coverage 


1947 1950 
Losses 
Paid 
997 884 
6,426,916 
1,209,915 
801,075 
12,269 
19,622 


Premium 
Income 
12,934,221 
12,324,494 
4,445,427 

1,481,542 
319,957 
182,561 

13,550 
3,200 


Losses 
Paid 
516,460 

2,566,078 

360,287 

21,861 


9,467,681 
225 


31,704,952 


3,464,686 





Ecuadoran companies and 24 were foreign, 
mostly British and United States. Life in- 
surance was sold by four companies, fire 
and marine by 26, bonding by three, auto- 
mobile by three, personal accident, aviation 
and livestock by one. Total premium in- 
come for all insurers operating in Ecuador 
in 1950 amounted to 31,704,952 sucres, about 
55 per cent more than the 1947 total of 
20,509,118 sucres. Ecuadoran insurers wrote 
12,712,721 sucres (40 per cent) of the 1950 
total, as compared with 5,657,874 sucres (28 
per cent) in 1947. The table on page 225 sets 
forth direct premium income and losses paid 
for all insurers in Ecuador in 1947 and 1950. 


From 1947 to 1950, yearly life insurance 
premium income increased about 55 per 
cent, going from 8,339,691 sucres_ to 
12,934,221 sucres. By way of comparison, 
time deposits, including savings, increased 
about 47 per cent, according to one estimate, 
going from 86 million sucres in 1947 to 126 
million in 1950. During the same period, 
the total amount of life insurance in force 
rose from 180,525,116 sucres in 1947 to 
268,535,132 sucres in 1950, while the number 
of life policies outstanding rose from 8,253 
to 12,290. In 1947 there were two life in- 
surance companies, one Brazilian and one 
Colombian; two Ecuadoran companies be- 
gan life insurance operations in 1950. 


Ecuador has a compulsory social insur- 
ance system which provides workmen’s 
compensation, health, maternity, and old- 
age, invalidity and survivors’ insurance for 
most employed persons earning up to 5,000 
sucres a year. Workmen’s compensation 
insurance premiums are paid entirely by 
employers at a rate which varies according 
to the amount of wages paid and the degree 
of risk present. Health, maternity, and old- 
age, invalidity and survivors’ insurance pre- 
miums are paid by both employers and 
workers; the premium for manual workers 
is 12 per cent of earnings, of which the 
workers pay 5 per cent and employers 7 
per cent; the premium for nonmanual work- 
ers is 14 per cent, payment being shared 
equally by workers and employers. The 
government contributes a subsidy by devot- 
ing the proceeds of certain special taxes and 
by paying 40 per cent of all pensions for 
nonmanual workers. 


This system is administered by the Na- 
tional Social Security Institute (Instituto 
Nacional de Prevision) through two funds 
which are administered by representatives 
of the government, insured persons, pen- 
sioners and employers. The Pensions Fund 
(Caja de Pensiones) insures employees of 
private insurance and banking firms, as well 
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as government workers. The Social Insur- 
ance Fund (Caja de Seguro) insures all 
other employees. Total assets of the two 
funds as of June 30, 1950, amounted to 
683,001,981 sucres, of which the Pensions 
Fund held 239,796,706 sucres and the Social 
Insurance Fund 443,205,275. Both of the 
funds have in part utilized their assets in 
the financing of low-cost housing, through 
construction projects and mortgage loans, 
The National Social Security Institute has 
surveyed the possibility of extending its 
program to cover rural inhabitants, who, al- 
though forming the great bulk of Ecuador's 
population, remain largely outside the scope 
of social insurance benefits. 


Prudential Strike Ends 


The 78-day strike of agents of the Pru- 
dential Insurance Company ended Febru- 
ary 20. Terms of the settlement were 
almost identical with the offering of the 
company before the strike began, December 1. 

George L. Russ, president of the Insur- 
ance Agents International Union, said the 
agents will get a wage increase of $5.36 
a week, plus a $150 lump-sum reimburse- 
ment of 1951 contributions to their pension 
plan, which is nontaxable. Though the 
company refused to consider demands for 
a union shop, it did agree to arbitration of 
grievances and it also agreed to permit 
agents to take outside work over week ends 
providing their new policy sales are satis- 
factory. Vacations and other working con- 
ditions were liberalized. Costs to the 
Prudential Insurance Company under the 
new program will approximate $4,500,000 
annually. 

One day after the Prudential insurance 
agents’ strike came to an end, the majority 
of agents of the Home Beneficial Life 
Insurance Company, Inc., Richmond, voted 
to end their representation by the Insur- 
ance Agents International Union (AFL). 
The NLRB held the election February 21, 
acting on a petition filed by agents in the 
company’s districts. 


Watch Out for ‘‘Insurance State” 


“The insurance state” and “safe enter- 
prise” are cover-up descriptions for social- 
ism, according to D, A. Hulcy, president of 
the United States Chamber of Commerce. 

Speaking recently at banquets throughout 
the country, Hulcy warned his audiences 
that America is being edged toward social- 
ism. He called for labor, management 
and the farmer to join hands to “end this 
throttling, choking grip upon our every 
move by the federal government.” 
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Student Help 


Life Insurance Case Analysis Methods and 
Materials. Henry T. Owen. Prentice-Hall, 
70 Fifth Avenue, New York 11, New York. 
1952. 109 pages. $3.35. 


This book is designed to accompany 
Fundamentals of Life Insurance previously 
authored by Mr. Owen and reviewed in the 
August, 1951 issue of THe INSURANCE Law 
JourNaL. The first volume was a text for 
those seeking a basic knowledge of life 
insurance and the present volume is study 
material that will help the student, the 
buyer or the agent to develop a systematic 
approach to the problem of fitting life insur- 
ance to the needs of the individual buyer. 
As the title implies, fundamental principles 
are discussed and applied in very tangible 
situations, using typical rates and case char- 
acteristics. If is a valuable complement to 
the author’s excellent fundamental text. 


Goals by Democratic Means 


American Conservatism in the Age of Enter- 

prise. Robert Green McCloskey. Harvard 
University Press, Cambridge, Massachu- 
setts. 1951. 193 pages. $3.25. 

Observers of the present Supreme Court 
are watching as a “preliminary”’—perhaps 
as the main event—the conflict within it 
over whether the rights guaranteed by the 
first eight amendments deserve a “pre- 
ferred position.” If granted a “preferred 
position,” the usual presumption of con- 
stitutional validity will not be extended 
to legislative acts abridging them. Justices 
Frankfurter, Black and Douglas have gone 
into opposite corners on the issue today, 
while those familiar with the history of 
the Court recall an earlier struggle con- 
cerning a similar status for “property rights.” 
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That such a hierarchy of values exists in 
democratic theory, with human rights stand- 
ing higher on the ladder than property 
rights, is Professor McCloskey’s thesis in 
American Conservatism in the Age of Enter- 
prise. He does not tell us, however, whether 
such a hierarchy should be read into the 
Constitution. , 


To make clear the framework within 
which the remaining chapters are set, Pro- 
fessor McCloskey first defines, and argues 
for, his conception of the democratic value 
hierarchy. “The true and central concern 
of American democracy is the morally free 
individual; the right of the individual to 
maintain his dignity and develop his moral 
capacities 1s at the apex of the democratic 
value hierarchy.” Free speech and economic 
freedom are instruments for the attainment 
of this higher value; free speech is more 
directly related to its attainment than eco- 
nomic freedom, although both are indis- 
pensable in their proper measure. Such an 
order of values, Professor McCloskey finds, 
was implicit in the political thought of the 
Founding Fathers. But, as materialism 
everywhere replaced humanitarianism (and 
humanism) in American thinking during the 
latter half of the nineteenth century, this 
order was inverted and conservative forces 
“laid claim to democracy.” This perversion 
of the democratic ideal left America in a 
paradox: a paradox of wanting to pursue hu- 
manitarian goals (as it did in legislative enact- 
ments) but hesitating for fear of destroying its 
democratic tradition in the process (thus 
it accepted judicial review even while the 
Supreme Court invalidated its social legis- 
lation). The manner in which this corrup- 
tion of the democratic ideology was accom- 
plished so that the form of the earlier 
tradition remained while its content was 
drained out is the subject of his succeeding 
chapters. Three leaders in this process— 
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William Graham Sumner, Stephen J. Field 
and Andrew Carnegie—are examined, with 
a discpssion of both the man and his con- 
tributions. 


American conservatism has always con- 
sisted of three primary elements: an em- 
phasis on property rights, an adversion to 
popular control of the government and a 
concept of elitism. However, its programs 
and the sanctions evoked to support its 
claims have changed in response to changed 
historical circumstances. In the nineteenth 
century, its program was to secure for 
business almost complete freedom from 
government regulation; ‘its sanctions were 
found in the dictates of classical economics 
and Darwinian biology. William Graham 
Sumner, from his lectern and writing desk 
at Yale University, formulated a scientific 
defense of conservatism in these terms. 
Insisting that he was free from any ethical 
preoccupations, he sought first in economics 
and then as a pioneer in sociology to demon- 
strate empirically that inequality is the 
condition of the survival of the fittest, that 
progress is dependent on capital accumula- 
tion and that society is too complex to per- 
mit rational planning by a democratic gov- 
ernment. By defining social welfare in 
terms of “economic power, material pros- 
perity, and group strength for war,” Sum- 
ner placed materialism at the center of the 
American value system; Jlatssez faire, a 
glorification of the successful businessman, 
and an unconditioned right to the posses- 
sion and use of property resulted. In a 
generation obsessed with science, he pre- 
sented a scientific statement of conserva- 
tism to an America which had already 
accepted its premises and wanted only the 
comfort of a sophisticated proof of them. 

But Sumner, who pushed his logic to 
its extremes, was in one sense unpalatable 
to-America. It fell to Stephen J. Field, on 
the bench of the Supreme Court, to fit this 
conservatism into the earlier democratic 
tradition. In doing so, he prevailed upon 
the Court to guarantee property, the very 
protection which Sumner had feared it 
would not receive from a democratic ma- 
jority. As ill prepared as constitutional 
law may have been in 1870 to render this 
service, the necessary weapon was soon 
forged out of the “due process” clause of 
the Fourteenth Amendment. The story 
from the Slaughter House Cases to Lochner 
v. New York is familiar. The process where- 
by the values of this new materialism were 
brought within the earlier democratic tradi- 
tion—an identification of the principles of 


laissez faire conservatism with the concept 
of universal natural rights—is best seen 
in Field’s early dissents and then in his 
concurrences on the Court. The study of 
his life reveals the interplay of forces which 
insured the success of this new, and false, 
synthesis. The end product was an accept- 
ance as law of that which Sumner had 
offered as economics and sociology. At 
the same time, the judiciary joined the 
successful businessman in the member- 
ship of the conservative elite. 


If Sumner’s empiricism and Field’s dog- 
matism precluded for them any qualms about 
this new materialism, such was not true 
for all Americans. Some of their contem- 
poraries could not completely forget the 
earlier humanitarian values of the demo- 
¢ratic tradition—indeed, a few never did— 
and remained uneasy in the Gilded Age. 
Andrew Carnegie felt the full force of these 
apprehensions and set himself to the task 
of satisfying them. Driven by an entre- 
prenurial energy and business acumen which 
established him as foremost among American 
industrialists, he nevertheless feared that the 
“pursuit of wealth” was degrading to the 
individual and dangerous for the species of 
democracy which he embraced. Professor 
McCloskey finds this inner conflict best 
illustrated by the inherent contradiction 
between his writings on labor problems 
and his conduct during the Homestead 
Strike. Carnegie’s solution consisted of 
two parts. First, he reviewed American 
history in Democracy Triumphant to demon- 
strate that democracy (the absence of 
hereditary privilege and the maintenance of 
universal suffrage) is the condition of social 
advance. Again, social advance is measured 
primarily in material terms—miles of rail- 
road track, bushels of grain, tons of steel. 
Of course, the individualism which dem- 
ocracy provides and capitalism demands 
produces great inequality of wealth. But 
this inequality not only is necessary for 
future progress under the law of the sur- 
vival of the fittest, but is the real justifica- 
tion for the successful businessman. The 
entrepreneur is a trustee of the community. 
a steward of God; he must use his wealth 
for the betterment of the community. Dur- 
ing his life, it must be spent on further 
industrial expansion and on good works 
(libraries, schools, art centers); at his death, 
it must be surrendered to the community. 
Thus, the successful businessman is canon- 
ized; the inherited belief in moral values 
is reconciled with the pursuit of material 
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goals. Most important, the realization of 
democratic ideals is not abandoned; their 
attainment is merely postponed while ma- 
terial progress prepares the way. If not 
identical, democracy and capitalism are made 
the conditions of each other’s survival. 

American Conservatism in the Age of Enter- 
prise is an excellent book; it is well-writ- 
ten, concise and sufficiently free of the 
usual academic trappings to interest all 
who are concerned with the future of dem- 
ocracy. Although discussing extremely con- 
troversial matters, Professor McCloskey has 
not turned out a polemic; rather, after 
briefly stating his position, he develops his 
thesis with the careful skill of a historian 
and the insight of a clear thinker. The 
result is a penetrating analysis of a forma- 
tive stage in the development of American 
political theory. In his essays on Sumner, 
Field and Carnegie, the author has brought 
together much material which previously 
could be only obtained from many random 
sources. One only regrets that he lacked 
the space to develop further and to docu- 
ment the argument of his first chapter; one 
would like to know, for instance, at what 
point free speech or economic freedom 
cease to be indispensable for the achieve- 
ment of the higher democratic value. Pro- 
fessor McCloskey raises pertinent questions 
about each of his subjects, and in so doing 


seeks to help us to answer a larger ques- 
tion: can we follow our humanitarian im- 
pulses, particularly those demanding greater 
state regulation of the use of private prop- 


erty, without sacrificing our democratic 
traditions? His answer is that we can. 
Those who agree with him are now supplied 
with new ammunition; those who disagree 
face an argument which cannot be safely 
ignored. 


law Desk Book 


Illinois Insurance Code and Other Laws 
Relating to Insurance 1951. Burdette Smith 
Company, 111 West Washington Street, 
Chicago 2, Illinois. 1952. 226 pages. $2.50. 

The Illinois Insurance Code of 1935 as 
amended through the Sixty-seventh General 
Assembly and all acts or sections relating 
to insurance which are not a part of the 
Code proper are published here in a com- 
pact, accessible manner. Section references 
are to the Illinois Revised Statutes, State 
Bar Association Edition for 1951. The men 
lor whom this publication is intended, the 
Illinois Department of Insurance and the 
mMsurance companies. authorized to do busi- 
hess in Illinois, will find that it successfully 


Books and Articles 


fulfills its objective—that of being merely 
a convenient, easily accessible aid. 


Executives in the Making 


Selecting and Inducting Employees. George 
D. Halsey. Harper & Brothers, 49 East 
33rd Street, New York 16, New York. 1951. 
361 pages. $4.50. 


There are still too many employers who 
hire on a hit-or-miss basis and this book can 
show them the economic error of their ways. 
Perpetuation of a business requires a con- 
stant flow of executive material into the 
managerial stream. This calls fot consider- 
able planning in the selection and induction 
of new employees. Mr. Halsey’s book ex- 
plains and illustrates a number of methods 
which have attained a marked degree of suc- 
cess. He has written the book on a broad 
scope, beginning with the preparation of 
job specifications and ending with the start- 
ing of the new worker on his job. Some of 
the steps which have been covered within 
these limits are recruiting programs, an anal- 
ysis of the employment application (point- 
ing out questions that are prohibited by the 
state’s fair employment laws) and testing 
programs, 


Is v. Ought 


Leviathan and Natural Law. F. Lyman 
Windloph. Princeton University Press, Prince- 
ton, New Jersey. 1951. 147 pages. $2.50. 


The other night on a television program 
an all-girl chorus sang very beautifully about 
democracy and our freedoms and America 
where liberty abounds. This seems to be in 
keeping with the fad of constant chatter 
about “our way of life.” The fad is danger- 
ous in that it lulls most minds into a sense 
of false security; those who indulge in the 
democratic persiflage of “expressing their 
own opinion” have lost the true meaning of 
the words “government, liberty, democracy 
and freedom,” and their repetition on any 
trivial occasion does not enlighten the lis- 
tener but rather causes him to attach little, 
if any, meaning to such important words. 
This is a little think-book which, in this fate- 
ful and decisive year of 1952, can goad 
thinking people into some serious thinking 
about this form of government of ours which 
derives its just powers from the consent of 
the governed. 

The author takes two great philosophies 
of law—natural law, as propounded by 
Aquinas, and positive law, as propounded 
by Hobbes—and laying these two theories 
side by side for a comparison, he stirs in the 
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mind of the reader disturbing questions like 
these: Have we, the people whose fore- 
fathers breathed sovereignty into our govern- 
ment, lost that sovereignty? Have we sub- 
stituted as a standard of conduct a law of 
the majority rule for a law of natural justice? 

And if this last is an illusion, or has come 
to be regarded as an illusion, then govern- 
ment of the people and by the people will 
perish from the earth, for, of all political 
forms, democracy most needs an ethical sys- 
tem to support it. The only plan by which 
democracy can become a working reality is 
for a people, at once like-minded and willing 
to make compromises, to take the power 
and keep it. 


Nineteen hundred fifty-two is a year of 
decision. If called upon to make a decision 
—can you? Or have you, too, succumbed 
to the melody and lost the song? 


ARTICLES 


Articles of interest in other 
legal publications 


Corporate Activity Regulation . . . An 
associate professor of law of Temple Uni- 
versity examines restriction, by states of 
incorporation, as regards corporate action 
beyond the scope of the corporation’s char- 
ter.—Hawkland, “Control of Foreign Cor- 
porate Activity by the State of Incorporation,” 
Miami Law Quarterly, December, 1951. 


When Property Belongs to the State... 
Embezzlement assumes a greater degree of 
criminality in a state where property is 
nationalized than it does under other forms 
of government. In the U. S. S. R. some of the 
highest penalties prescribed by the Soviet 
criminal code apply against the embezzler. 
—Hazard, “Soviet Socialism and Embezzle- 
ment,” Washington Law Review, November, 
1951. 


Rendering to All Their Dues . . . Since 
the days of the canon-law notion of a “just 
price,” the concept of a fair return has been 
a problem for concern. The chief of the 
cost-finding section of the Interstate Com- 
merce Commission examines the history of 
regulation, noting that economists and 
courts alike have recognized that invest- 
ment is not the only criterion involved in 
computation of a fair return.—Towne, “The 
Problem of a Fair Return,” J. C. C. Practi- 
tioners’ Journal, January, 1952. 
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Problem of Social Control . . . Estab- 
lishment by Congress of the Atomic Energy 
Commission to supervise atomic develop- 
ment as a federal monopoly created a 
unique situation. A five-year appraisal of 
the commission has been written by a New 
York attorney—Newman, “The Atomic 
Energy Industry: An Experiment in Hy- 
bridization,” Yale Law Journal, December, 


1951. 


FTC v. Congress . . . According to the 
author, the Federal Trade Commission, cre- 
ated to help businessmen understand the 
antitrust laws as passed by Congress, has 
tried to impose on the people an economic 
philosophy contrary to the expressed will 
of Congress.—Simon, “The Case Against 
the Federal Trade Commission,” University 
of Chicago Law Review, Winter, 1952. 


Does the Organization Protest Too 
Much? . . . The author notes the char- 
acteristic of the principal delegations in the 
United Nations to elaborate legal justifica- 
tions for their positions in presenting their 
stands on political, economic and trustee- 
ship questions—Jacob, “The Legality of 
United Nations Actions,” University of 
Pittsburgh Law Review, Fall, 1951. 


Tearing a Page from the Federal Book 
This article lists the states which 
have accepted the rules of federal civil pro- 
cedure, either in toto or in part, and notes 
that “most of the states have been lagging 
behind and have not improved or 
simplified their procedure to the extent to 
which this has been accomplished in the 
federal courts.”—Holtzoff, “Federal Civil 
Procedure—A Challenge to the States,” 
Kentucky Law Journal, November, 1951. 


Crying for Solution: The Problem of 
Organized Crime . . . Author King sums 
up the findings of the Kefauver Committee, 
expressing disappointment with its recom- 
mending action, placing the burden of 
remedy on state and local agencies, “with 
repeated attempts to disavow federal re- 
sponsibility altogether.”"—King, “The Con- 
trol of Organized Crime in America,” Stan- 
ford Law Review, December, 1951. 

Another article on organized crime is 
written by the governor of a state which 
was one of the committee’s focal targets— 
Illinois. He recommends less burden on 
the state police and closer responsibility for 
the city and county.—Stevenson, “Organ- 
ized Crime and Law Enforcement: A 
Problem for the People,” American Bar 
Association Journal, January, 1952. 
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NEGLIGENCE 
Cases Involving Negligence, 
as Reported by CCH NEG- 
LIGENCE REPORTS 


Damages of $25,000 Against 
Hospital for Wrongful Death 


Plaintiffs’ decedent died from the effects 
of having the wrong type of blood admin- 
istered to her during an operation. The error 
resulted when a technician erroneously labeled 
the blood of deceased as type “2” when it 
was in fact type “4.” The trial court rendered 
judgment for $25,000 against the technician 
and the hospital, the latter then prosecuting 
this appeal. 


The principal question, the reviewing court 
said, was whether a charitable hospital is 
liable for the torts of its servants the same 
as any private individual or other corpora- 
tion where a paying patient is injured through 
the negligence of one of its employees and 
where death occurs as the proximate result 
of that injury. 


In a lengthy opinion the court overruled 
earlier cases and affirmed the judgment for 
the plaintiffs. “When the reason for the 
existence of a declared public policy no longer 
obtains, the court should, without hesitation, 
declare that such policy no longer exists, and 
especially where the same has been created 
by the courts instead of by the Legislature. . . . 


“At the outset of the theory of immunity, 
hospitals were relatively few in number and 
were created and conducted solely by funds 


Negligence 


donated by public spirited people, and there- 
fore devoted purely to charity. The granting 
of immunity to the hospitals which were 
then devoted purely to charitable purposes was 
proper as a basis for encouraging them. But 
now a vastly different situation prevails. The 
hospital of today has grown into an enor- 
mous business, if not largely into a commer- 
cial enterprise. They own and hold large 
assets, most, if not all, of which are tax free, 
and both the Federal and State Governments 
have become paternal to an astonishing de- 
gree. Liability insurance is available as an 
answer to the primary argument made in 
the past in support of the doctrine of im- 
munity of these institutions, that is to say, 
the argument that to require the payment 
of judgments for damages would divert its 
revenues to other than charitable purposes; 
and the other three grounds urged for re- 
taining the doctrine of absolute immunity 
have crumbled as a foundation therefor un- 
der the test of reason. 


“And finally, it should be said that. the 
tendency of immunity is to foster neglect, 
and that the tendency of imposing liability 
is to induce care and caution in the treat- 
ment of those for whom these institutions 
were established. Neither the encourage- 
ment of charity and philanthropy, nor the doc- 
trine of immunity on the ground of public 
policy can dispel the fact that the primary 
interest and welfare of the public requires 
that one person should not suffer an injury 
to his or her life or limb without recompense 
merely in order that all of the earnings of a 
charitable hospital should be devoted to the 
purpose of providing charity for others.”— 
Mississippi Baptist Hospital v. Holmes et al. 
Mississippi Supreme Court, En Banc. Novem- 
ber 19, 1951. 19 NeGLIcENcE Cases 1139. 
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Protective Covenant Bars Liability 
for Antecedent Negligence 


The operator of a gasoline filling station 
brought this action against his lessor to re- 
cover for personal injuries and property dam- 
age resulting from an explosion which occurred 
on June 7, 1948, in the basement of the gas 
station. Plaintiff alleged that the explosion 
was due to an undiscovered underground 
leak in one of the underground gasoline 
tanks of the filling station and the seepage 
of gasoline from this tank into the basement 
of the filling station. He claimed that this 
was attributable to the defendant’s neglect 
in failing to discover and to repair the leak 
and in leaving the tank in an unsafe con- 
dition when, early in February of 1948, the 
defendant undertook to have the tank re- 
paired after having received from the plain- 
tiff a complaint about the presence of water 
in the tank and of gasoline fumes in and 
about the filling station. 


The defendant denied negligence, alleged 
contributory negligence, and set up as a de- 
fense the following covenant of the lease in 
effect at the time of the explosion: 

“Lessor, its agents and employees shall 
not be liable for any loss, damage, injuries, 
or other casualty of whatsoever kind or by 
whomsoever caused, to the person or prop- 
erty of anyone (including the Lessee) on or 
off the premises, arising out of or resulting 
from the Lessee’s use, possession or operation 
thereof, or from the installation, existence, 
use, maintenance, condition, repair, altera- 
tion, or removal of any equipment thereon, 
whether due in whole or in part to negligent 
acts or omissions of the Lessor, its agents or 
employees; and the Lessee for himself, his 
heirs, executors, administrators, successors 
and assigns, hereby agrees to indemnify and 
hold Lessor, its agents and employees, harm- 
less from and against all claims for such loss, 
damage, injury or other casualty.” 

The jury was unable to reach a verdict 
and the trial court then granted the defend- 
ant’s motion for a directed verdict, holding 
that the covenant barred the plaintiff's claim. 


Plaintiff’s contention on appeal was that the 
covenant should not bar liability for negli- 
gent acts and omissions occurring prior to 
the effective date of the lease, February 18, 
1948. 

The plaintiff had the burden of proving 
that the trial court erred in directing the 
verdict ; the reviewing court said: “It is pos- 


sible that the courts of Missouri might rule 
that a covenant such as that in suit would 
not protect the lessor against future results 
of past negligence, but, so far as we are 
advised, those courts have not done so.... 


“We know of no public policy which would 
prevent a landlord and a tenant from agree- 
ing that the tenant should assume, and agree 
to indemnify the landlord against, the risk of 
loss, damage and injuries occurring on the 
premises during the term of the lease, whether 
due to the negligence of the landlord or not.” 


The judgment for the plaintiff was affirmed, 
—Govero v. Standard Oil Company. United 
States Court of Appeals for the Eighth Circuit. 
December 17, 1951. 20 NEGLIGENCE Cases 67. 


Control of Leased Area 
Held Question of Fact 


In this action a wife sought damages for 
personal injuries sustained in a fall upon 
an icy paved area between a railroad 
company’s station and railroad tracks. Her 
husband sought recovery of expenses and 
damages for loss of services. 

By a written lease received in evidence 
the railroad company had, prior to the acci- 
dent, leased that paved area for a term of 
years to the Village of Mamaroneck for 
use as a public parking space, and the area 
was so used thereafter and at the time of 
the accident. That lease provided that the 
paved area would, during the term of the 
lease, be maintained by the village. Evi- 
dence was introduced by both the railroad 
company and the plaintiffs bearing upon the 
maintenance and control of the paved area 
at the time of the accident. 


The trial court charged the jury that they 
should not consider the lease and that it 
was the railroad’s duty to maintain the area 
in a reasonably safe condition. 


This was error, the reviewing court held. 
The record presented a question of fact 
upon the control of the area and the duty 
to maintain it, which question should have 
been submitted to the jury and not deter- 
mined by the court. 


The judgment in favor of the plaintiffs 
was reversed and a new trial granted.— 
Baynes et al. v. New York, New Haven and 
Hartford Railroad Company et al. New York 
Supreme Court, Appellate Division, Second 
Judicial Department. October 15, 1951. 19 
NEGLIGENCE Cases 1116. 
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LIFE 
Cases Involving Construction 
of Life, Health and Accident 
Insurance Contracts, as Reported 
by CCH LIFE INSURANCE 
REPORTS 


' Group Coverage Ends 


with Termination of Employment 


The plaintiff's husband terminated his em- 
ployment on December 31, 1946, and was 
killed in an accident January 28, 1947. He 
had failed to take advantage of the conver- 
sion privileges provided in a group policy 
under which he had been insured while em- 
ployed. His wife was nevertheless success- 
ful in this action against the insurer in the 
trial court, and the insurer’s appeal followed. 


The only question on the appeal was whether, 
by virtue of the conversion clause, the insur- 
ance coverage as to the deceased continued 
for a period of 31 days beyond the date of 
the termination of employment and was in 
effect at the time of his death. 

The pertinent provisions of the certificate 
issued to the assured were nearly identical 
They read: 


with those in the group policy. 


“Termination of Insurance 


“The insurance provided for by said Group 
Life Policy automatically terminates upon 
the discontinuance of the said policy by the 
Employer, or with the termination of em- 
ployment with the said Employer. .. .” 


“Conversion Privilege 


“In the event of termination of employ- 
ment for any reason whatsoever of an Em- 
ployee insured under said Group Policy, the 
Employee shall be entitled to have issued 
to him by the Company without evidence 
of insurability, and upon application made 
to the Company within thirty-one days after 
such termination and upon the payment of 
the premium applicable to the class of risk 
to which he belongs and to the form and 
amount of the policy at his then attained 
age, a policy of life insurance in any one of 
the forms customarily issued by the Com- 
pany, except term insurance, in an amount 
not greater than the amount of his insurance 
under said Group Policy at the time of such 
termination; insurance under the converted 
Policy to be in force and effective upon de- 
livery of the policy and payment of the 
premium, but in no event prior to the discon- 


Life, Health—Accident 


tinuance under said Group Policy of the 
insurance of the Employee so applying.” 


With many citations, the reviewing court 
said that “with the exception of Oklahoma 
the courts have uniformly held that the privi- 
lege of conversion within 31 days after ter- 
mination of the insurance does not of itself 
operate to keep the insurance in force but 
constitutes an option, of which the employee 
may Or may not avail himself, to obtain in- 
dividual insurance without evidence of in- 
surability upon application timely made.” 


Accordingly, the court reversed the judg- 
ment for the plaintiff with instructions to 
enter judgment for the insurer.—Juhl v. John 
Hancock Mutual Life Insurance Company. 
California District Court of Appeals, Second 
District. October 30, 1951. 15 Lire Cases 95. 


In North Dakota, Incontestability 
Clause Bars All Defenses 
Not Excepted by Statute 


Nearly four years after the issuance of a 
life policy, the assured died as the result 
of operating or riding in an aircraft, but 
not as a fare-paying passenger of a com- 
mercial airline flying on a regularly sched- 
uled route between definitely established 
airports. Rejecting a tender of return of 
premiums and interest thereon, the bene- 
ficiary brought this action to recover the 
face value of the policy. 


Attached to the policy was an aviation 
exclusion rider which purported to exclude 
liability for any sum exceeding the amount 
actually here tendered by the insurer. 


The policy also contained a two-year in- 
contestability clause whose exceptions in- 
cluded “that part or parts of the policy 
relating to... aviation hazards.” 


At the trial it was conceded that the 
assured’s death was due to a risk which 
was specifically excluded from coverage in 
the policy, but it was contended by the plain- 
tiff that the exclusion, after the policy’s 
period of contestability had expired, was 
one which was prohibited by statute and that 
it was therefore void. The trial court held 
that the plaintiff should recover the amount 
tendered by the insurer and the plaintiff 
appealed. 

As early as 1939 the state Attorney Gen- 
eral had given his opinion that an aviation 
exclusion clause was not in conflict with 
the incontestability clause required by stat- 
ute. Following that opinion, the Insurance 
Commissioner had approved all policy forms 
containing the exclusion. And the exclu- 
sion of the aviation hazards in the case 
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at bar had had the effect of reducing pre- 
miums. “Thus at the outset of our consid- 
eration,” the reviewing court said, “the 
defendant has in its favor the fact that it 
was acting fairly, in good faith and in ac- 
cordance with long standing administrative 
construction. These considerations, however, 
are of no avail if it had acted in violation of 
statutes which are clear and unambiguous in 
their meaning.” 

The North Dakota statutes set forth one 
form of incontestability clause for standard 
policies and a slightly different one for non- 
standard policies. Neither form contains 
any mention of an aviation exclusion. 


The reviewing court recognized the line 
of cases “which point out a distinction which 
exists between a defense that a certain risk 
is not covered by an insurance policy and a 
defense which contests the validity of the 
policy itself. It is said in these cases that 
the defense that a risk is not covered does 
not contest the policy, but in reality seeks 
to enforce it and that therefore such a de- 
fense is not barred by an incontestability 
clause. This distinction is clear cut as be- 
tween a defense of fraud in the inception 
of the policy and a defense that death was 
due to an excluded risk. The argument that 
the same distinction exists between a defense 
that the insured met his death in military 
or naval service in time of war and a defense 
that the insured was killed in an airplane 
accident is tenuous and unconvincing. In- 
deed, it seems quite obvious that each of 
these defenses is a defense that the insured 
met his death as the result of an excluded 
risk. And if the incontestability clause has 
the limited effect these decisions give it, 
there was no need in the first instance to 
except ... [the statutorily excluded] cov- 
erage of risks due to military service from 
the operation of the clause... . 

“If we were to say therefore that the 
incontestability clause, required in non- 
standard policies, did not prohibit a defense 
of exclusion of coverage, not specifically and 
permissibly excepted from the operation of 
the clause, we would be saying that, in en- 
acting Chapter 140 supra, the legislature 
intended to set up two standards of incon- 
testability, one of which should apply to 
writers of insurance which used the standard 
form and the other of which should apply 
to those which did not use the form. Such a 
result would verge upon the ridiculous. We 
think it eminently clear therefore, that, what- 
ever may be the proper interpretation of an 
incontestability clause in the abstract, or in 
the statutes of other states, in this state the 
legislative intent that the incontestability clause 
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should bar all defenses, not expressly and 
allowably excepted from its operation, is 
distinctly expressed. ... 


“It appears therefore that the insurance 
policy here under consideration contains an 
incontestability clause which excepts from 
its operation and effect a risk additional to 
those which the clause required by statute 
excepts. This additional exception must be 
considered void and the policy must be con- 
strued and enforced as it would have been, 
had it contained the statutory clause.”— 
Jordan v. Western States Life Insurance Com- 
pany. North Dakota Supreme Court. Decem- 
ber 18, 1951. 15 Lire CAses 104. 


Accident Coverage 
Strictly Construed 


; The beneficiary under a policy of accident 
insurance appealed from an adverse judg- 
ment on the pleadings. 


The complaint averred that the assured 
was struck and killed by a truck while he 
was standing on a strip of ground located 
between the sidewalk and the curb of the 
paved portion of the street. 


The pertinent policy provisions provided 
for the insurer’s liability— 

“If the insured shall as a result of being 
‘struck by the vehicle itself . . . while the 
insured is walking, standing or riding a 
bicycle on the actual surface of a public 
highway as hereafter defined.” 


“Public highway as used herein shall 
mean the traveled and improved portion of 
the highway open to the public generally 
for vehicular traffic.” 


The assured was on what is customarily 
designated as the neutral ground between 
the sidewalk intended for pedestrians and 
the street intended and used for vehicular 
traffic, the court said. “In our opinion the 
above quoted provisions of the policy, which 
was the contract between the parties, are 
clearly controlling. They are plain, clear 
and unambiguous. It is quite true that the 
coverage of the policy is exceedingly limited, 
but this close circumscription can only be 
held to have been within the contemplation 
of the parties at the time of making the 
agreement. Certainly the decedent was not 
occupying any part of the actual surface of 
a public highway as designated in the policy 
at the time of the accident. Accordingly, 
the conclusion is inescapable that no liability 
attached under the policy.”—Davis v. Union 
National Life Insurance Company. Louisiana 
Court of Appeal, Second Circuit. Judgment 
final November 28, 1951. 15 Lire Cases 55. 
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FIRE 


Cases Involving Construction 
of Fire and Casualty Insurance 

| Contracts, as Reported by CCH 
FIRE—CASUALTY INSUR- 
ANCE REPORTS 


Policy Cannot Revive if Risk 
Increased by Breach of Warranty 


A judgment of $49,750 was rendered in 
favor of a freight carrier under a cargo in- 
surance policy, the claim being based on 
damages caused by the theft of 630 cases 
of cigarettes transmitted to the plaintiff as 
acommon carrier. On the insurer’s appeal, 
the question presented was whether the loss 
was covered by the policy which, with re- 
spect to theft, contained the provisions in 
the language of conditions precedent re- 
garding protective equipment and also the 
following: 


“cg 


5. It is further warranted by the As- 
sured that the Babaco Alarm System on 
the Cargo compartment of each Trailer and 
the ‘Parker’ device on each trailer will be 
in the ‘on’ position when such vehicles are 
parked unattended, when loaded with com- 
modities and in amounts stated above. 


“6. The assured agrees, by acceptance 
of this policy, that the foregoing conditions 
precedent relate to matters material to the 
acceptance of the risk by the Insurer. Fail- 
ure of the insured to comply with any of 
the foregoing conditions precedent in any 
instance shall render policy null and void 
as prespects theft coverage for vehicles.” 


The insured’s trailer was equipped with the 
theft protection device described in the 
policy and known as the Senior Babaco 
Alarm. This consisted of two parts, the 
“Sealed Load” alarm and the “Parker” alarm. 
The system contained batteries and a loud 
siren alarm, and was operated by means 
of two keyhole switches each having an 
“on” and an “off” position, one controlling 
the “Sealed Load” alarm, and the other the 
“Parker” alarm. 


The “Parker” alarm is designed to pre- 
vent the unauthorized movement of the 
trailer. When the “Parker” switch is “on,” 
It is impossible to move the vehicle without 
sounding the siren alarm. Since the insur- 


ance policy required that the “Parker” 
alarm be kept in the “on” position whenever 
an insured vehicle was left parked unat- 
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tended, the drivers should have been sup- 
plied with a key; but for some unexplained 
reason, the carrier did not furnish keys to 
its drivers. 


On the day in question the vehicle was 
turned over to a local driver to be driven to a 
warehouse about 1.5 miles distant. The latter 
drove the vehicle to a point 150 yards from 
the warehouse and parked it on the right 
side of the street. He then crossed the 
street to a cafe, had a cup of coffee and 
some cake, then walked to the warehouse, 
got a lot number, and returned to the trac- 
tor-trailer. Since he was not supplied with 
a key, the “Parker” device remained in the 
“off” position during his 15-minute absence. 
Upon his return he opened the left door of 
the tractor and started to climb in when he 
saw a man with a pistol in the cab on the 
right hand side of the seat. The man or- 
dered the driver to get in and “keep his 
mouth shut.” Another man jumped on the 
left side of the running board and the driver 
was directed to drive the vehicle around 
the corner, approximately two and a half 
blocks, where he was ordered to stop. He 
was forced to get out of the cab and to get 
into the rear of a waiting automobile on 
his hands and knees. Several hours later 
he was released about 14 miles away and 
reported the robbery by telephone. The 
vehicle was found empty that evening in 
New York City. 


The trial judge in the federal court had 
no doubt that failure on the part of the 
assured to comply with the provision con- 
tained in the quoted Paragraph 5 would 
avoid the policy. However, he was of the 
opinion that, although the “Parker” device 
was not “on,” there was substantial evi- 
dence that the vehicle was not unattended 
when the loss occurred and that the jury’s 
finding in that respect therefore required a 
judgment for the assured. 


In argument before the reviewing court 
the assured contended that proper construc- 
tion of the Babaco warranty did not create 
a condition precedent to liability but only 
a warranty and that mere breach of the 
warranty did not bar recovery, especially 
where the failure had no causal connection 
with the loss. 


The reviewing court was of the opinion 
that the policy provisions constituted a con- 
dition precedent that the “Parker” device 
would be used when the vehicle was un- 
attended and loaded as described. But 
whether the characterization be one way or 
the other was really immaterial, the court 
felt, since the liability of the insurer was 
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dependent upon the unambiguous require- 
ment that the “Parker” be on the vehicle 
and be used. 


” 


“To obtain the benefit of this rule,” the 
court said, “the insured must show that the 
evidence justified the finding of the jury 
that the driver was in attendance when the 
theft occurred. On this point the [trial] 
judge instructed the jury . that if in the 
course of his duty the truck driver came 
back to the truck and started to get into it, 
with the intention of driving it into his 
employer’s warehouse, and if he was then 
acting voluntarily in order to carry out his 
employer’s orders, then he was in attend- 
ance upon the truck within the meaning of 
the policy. Since the facts in regard to the 
driver’s leaving and returning to the truck 
were not controverted, these instructions 
amounted in effect to a direction to find the 
issue for the plaintiff. In our opinion the 
undisputed facts preclude such action. The 
meaning of attendance upon the tractor 
trailer was correctly stated to involve not 
merely physical presence but freedom to 
perform the duties of an attendant. In this 
instance, however, it was proved that the 
driver was deprived of all freedom of ac- 
tion the moment he entered the cab of the 
trailer since the armed bandit had already 
taken forcible possession of the vehicle. In 
our opinion there should have been a di- 
rected verdict for the defendant on this 
point.” 


The court reversed the judgment for the 
assured and remanded the case with a direc- 
tion to enter judgment notwithstanding the 
verdict for the insurer.—Fidelity Phenix Fire 
Insurance Company of New York v. Pilot 
Freight Carriers, Inc. United States Court 
of Appeals for the Fourth Circuit. January 
7, 1952. 7 Frre AND CasuaLtyY Cases 713. 


Absent Inquiry, Assured Has No Duty 
to Disclose Criminal Charges 


This action was brought by plaintiff as 
assignee of a woman to whom the defendant 
insurer issued a binder of risk insurance 
against all risks of loss or damage on June 
23, 1947. It covered four fur coats. 


The assignor testified that on the morn- 
ing of that day the coats were in her apart- 
ment, when she left with a lawyer to go to 
the Criminal Court Building in New York 
City; and that when she was in that build- 
ing at about 9:30 a. m.—while she was 
awaiting trial on criminal charges including 
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the keeping of a house of prostitution—she 
asked the lawyer to phone her insurance 
broker and arrange for risk coverage on 
the furs. 


The attorney testified that he spoke to 
the broker who asked whether the assignor 
was still in the real estate business; that, 
after consulting her, he answered, “Yes.” 
An agent of the insurer testified that, be- 
fore issuing the binder, he asked the broker 
about the business of the assured, and the 
broker answered that it was real estate. 
The binder then issued. Subsequently, the 
insurance agent learned that the assured, on 
May 26, 1947, had pleaded guilty to a 
charge of illegally possessing drugs and that, 
when the application was made for the 
binder, the assured was about to be tried 
for maintaining a house of prostitution. 


The lawyer further testified as follows: 
He returned to the apartment the next day at 
about 10 a. m.; the lights were on, the shades 
drawn, the room in disorder, clothes in the 
closet were thrown about—and three of the 
fur coats were missing. He notified the police, 
and two police detectives examined the 
apartment; to them, the lawyer reported 
that three coats were missing. At the trial, 
before a district judge without a jury, the 
insurer stipulated that, if called as wit- 
nesses, experts would testify that in Decem- 
ber, 1946, they had valued two of the coats 
at $2,500, and that the third had been 
valued on June 21, 1947, at $600. The trial 
judge entered a judgment in plaintiff’s favor 
for $2,800 plus interest. 


On appeal, the insurer argued that the 
recovery was barred by the nondisclosures 
(1) that the assured had earlier been con- 
victed and (2) that she was about to be 
tried for prostitution. The reviewing court 
said, “No.” 


“This kind of policy, although called an 
‘inland marine policy’, is governed by the 
ordinary insurance rule concerning disclo- 
sure of matters material to the risk. Under 
this rule, absent an inquiry by the insurer, 
the insured had no duty to make such dis- 
closures. We think no fraud was proved. 

We think there was no affirm- 
ative misrepresentation in the statement 
that she was in the real estate business, 
since she did lease and sublet apartments, 
even if she sub-let part of the premises for 
prostitution purposes.”—Ross v. Insurance Co. 
of North America, United States Court of 
Appeals for the Second Circuit. January 4, 
1952. 7 Fire anp Casuatty Cases 717. 
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Cases Involving Construction 
of Automobile Insurance Con- 
tracts, as Reported by CCH 
AUTOMOBILE INSURANCE 
REPORTS 


National Guard Unit Caretaker 
Is Employee of United States 


The plaintiffs brought these separate ac- 
tions under the Federal Tort Claims Act 
to recover damages for injuries sustained 
when an automobile in which they were 
riding was struck by a jeep owned by the 
United States and driven by one Emil H. 
Maness, a member of the Oklahoma National 
Guard. The cases were consolidated for trial. 


At the time of the accident Maness was 
employed as a “unit caretaker” assigned 
to Company F of the 279th Infantry, 45th 
Division, Oklahoma National Guard. The 
trial court found that the injuries to the 
plaintiffs were caused by the negligence of 
Maness in the performance of his duties as 
a caretaker of United States property and 
entered judgment for each of the plaintiffs. 
The United States appealed, asserting that 
Maness was not an employee of the United 
States within the meaning of the Federal 
Tort Claims Act. 


Section 42 of 32 USCA authorizes the 
employment of caretakers for the care and 
maintenance of material, animals, armament 
and equipment belonging to the United 
States and assigned to the National Guard 
organizations. The compensation for these 
services is paid from funds allotted by the 
Secretary of the Army for the support o1 
the National Guard under such regulations 
as the Secretary of the Army may prescribe. 
The compensation paid to caretakers who 
belong to the National Guard is in addition 
to any pay authorized for the members of 
the National Guard. 


Citing National Guard regulations No. 
76-16, dated December 29, 1947, as amended 
April 16, 1948, promulgated by the Secre- 
tary of the Army, the reviewing court said 
“the Federal statute creates the position 
of unit caretaker and generally outlines the 
duties. The pay for these services is wholly 
from Federal funds. The regulations define 
the duties and responsibilities in detail. 
The maximum pay scales are fixed by the 
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Secretary of the Army, while actual rates 
of pay, within the limits fixed by regulation, 
are established by the State Adjutant Gen- 
eral by virtue of the delegation of that power 
from the Secretary of the Army. The pri- 
mary duties of the caretakers are the care 
and maintenance of Federal property as- 
signed to the National Guard for military 
purposes. Through the State Adjutant Gen- 
eral, the Secretary of the Army and the 
Chief of the National Guard Bureau have 
complete control over the work of the 
caretaker, including his employment and 
discharge. The federal government main- 
tains a reasonable measure of direction and 
control over the method and means of a 
caretaker’s performing his service. There 
is present every element necessary to con- 
stitute a unit caretaker an employee of the 
United States. The fact that under the 
regulations the caretaker must be a member 
of the National Guard and perform duties 
for the state is immaterial. The injuries 
were caused while the caretaker was in the 
performance of his duties for the United 
States, not the state. 


“The United States apparently is of the 
view that our decision in Williams v. United 
States, 189 F. 2d 607, controls here. The 
holding in that case was that members of a 
unit of the National Guard which had not 
been ordered into active service of the 
United States were in the service of the 
state and not of the United States and were 
not employees of the United States within 
the meaning of the Federal Tort Claims 
Act. The complaint in the Williams case 
alleged that the injuries were caused by 
the negligence of a member of the National 
Guard ‘while acting within the scope of his 
employment as a member of the National 
Guard of Oklahoma.’ If, at the time of the 
accident, Maness had been acting within 
the scope of his service as a member of the 
National Guard of Oklahoma, there could 
be no recovery from the United States, but 
he was acting in the course of his em- 
ployment as a caretaker of United States 
property as contemplated by the foregoing stat- 
utes and regulations, not the National Guard. 
—Gladysz v. U. S. United States Court of 
Appeals for the Tenth Circuit. October 31, 
1951. 37 AUTOMOBILE CASEs 477. 


Insurer Held ‘‘Absolutely Liable’’ 
to Statutory Limits 


The insurer under a Standard Automobile 
Combination Policy brought this declaratory 
judgment proceeding to determine its and 
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others’ rights in a controversy arising out 
of a collision on May 27, 1949, between a 
Hudson sedan and a bus. The automo- 
bile described in the policy was a 1942 
Chevrolet sedan, which was sold by the 
named assured on April 22, 1949, for a credit 
on the purchase of the new Hudson, Both 
cars were delivered on April 23, 1949. 
Named defendants in this action were the 
assured owner, the driver who operated the car 
with the permission of the assured, the 
transportation company whose bus was 
damaged, and three parties who suffered 
bodily injuries. 


The policy coverages were $25,000 and 
$50,000 respectively, its form was approved 
by the insurance commissioner, and it bore 
a New Hampshire Statutory Motor Vehicle 
Liability Policy endorsement which pro- 
vided that the policy was “a Motor Vehicle 
Liability Policy as defined in Chapter 122, 
Revised Laws of the State of New Hamp- 
shire as amended, and all policy provisions 
required by said chapter are hereby ex- 
pressly incorporated in the policy by refer- 
ence.” The policy was written for a period 
from February 1, 1949, to August 1, 1949, 
and “for such terms of six calendar months 
each thereafter. as the required renewal 
premium is paid by the Insured on or 
before the expiration of the current term 
and accepted by the Company.” 


The policy clause chiefly in issue was 
Paragraph IV (a) (4), which defined the 
word “automobile” in part as follows: 


“Newly Acquired Automobile—an auto- 
mobile, ownership of which is acquired by 
the Named Insured who is the owner of 
the described automobile, if the Named 
Insured notified the Company within thirty 
days following the date of its delivery to 
him, and if either it replaces an automobile 
described in this policy or the Company 
insures all automobiles owned by the 
Named Insured at such delivery date.” 


The named assured did not notify the 
insurer of the acquisition of the new auto- 
mobile until subsequent to the date of the 
accident and more “than thirty days fol- 
lowing the date of its delivery to him.” 
The policy had not been cancelled at the 
time of the accident. 


The trial court ruled that the insurer 
was bound to defend any actions brought 
by the claimant defendants arising out of 
said accident, and that it was liable to pay 
any judgments recovered by them within 
the policy limits. The insurer appealed 
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after excepting to certain rulings of law 
and to the decree. 


Before the reviewing court it argued that 
the policy had lapsed as applied to the 
operation of the Hudson sedan prior to 
the accident on May 27, 1949, because of the 
failure of the assured to give notice of 
the acquisition of the Hudson within 30 
days of April 23, 1949, the date of its de- 
livery to him. 


The reviewing court conceded that there 
was square supporting authority for the 
insurer’s argument in earlier cases from 
the same state, these based upon the prem- 
ise that similar provisions requiring notice 
were conditions of the insurer’s liability. 


But, continued the court, the statutory 
provisions had been drastically amended 
since those cases were decided, and now 
reads: 


“With respect to accidents which occur 
within this state and subject to the mini- 
mum limits of liability validly made under 
the authority of paragraph VII of section | 
of this chapter the policy is to be inter- 
preted with reference hereto and the lia- 
bility of the company under the policy 
shall thereby become absolute upon the 
occurrence of such an accident; no state- 
ment made by the insured or on his behalf, 
and no violation of exclusions, conditions, 
other terms, or language contained in the 
policy shall operate to defeat or 
avoid the policy so as to bar recovery for 
such accidents within said limits of liability.” 


Noting that the policy did provide for 
coverage of newly acquired automobiles and 
that the car involved in the accident was 
actually insured under the policy for a 
period of 30 days even with respect to the 
assured, the reviewing court held that the 
failure of the condition imposed upon the 
assured to notify his insurer of the pur- 
chase of the Hudson sedan, as required 
under Paragraph IV (a) (4) of the policy, 
did not defeat the coverage of the auto- 
mobile under that paragraph for third 
persons, 


Another contention of the insurer was 
that, assuming liability for some amount, 
the applicable coverages were the statutory 
limits of $5,000 and $10,000, so that the 
trial court was in error in ordering cover- 
age to the full policy limits of $25,000 and 
$50,000. In reply to this argument the 
defendants argued that this issue was not 
properly before the reviewing court since 
it was raised in the trial court only by gen- 
eral exception to the decree. A formal 
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pleading with respect to the limits was 
necessary, they said, citing this provision 
of the statute: “Further, if the policy shall 
provide for limits in excess of the limits 
specified in this chapter, the insurance 
carrier may plead against any plaintiff, with 
respect to the amount of such excess limits 
of liability, any defences which it may be 
entitled to plead against the insured.” 


The word “plead” is not used in its 
technical sense here, said the reviewing 
court, but in the sense of raising any de- 
fenses. “It is not reasonable to suppose 
that the Legislature intended this right of 
defense to depend upon the formal filing of 
a pleading, although such filing would be 
correct and perhaps desirable.” Further- 
more, provisions of both the policy and the 
statute make it clear that the Financial 
Responsibility Law applies only to the stat- 
utory limits. 


One judge dissented. He said the Finan- 
cial Responsibility Act “did not require the 
plaintiff [insurer] to provide automatic 
coverage of newly acquired automobiles. 

The plaintiff provided such coverage 
for thirty days and it had lapsed before 
the accident occurred. Consequently 
the plaintiff incurred no ‘absolute’ liability. 

The policy remained in effect with 
respect to the operation of automobiles not 
owned by the insured and it was 
neither ‘defeated’ nor ‘avoided’ within the 
meaning of. section 16 III [of the statute] 
by the termination of coverage which the 
act did not require to be maintained.” 


The majority of the court affirmed the 
decree regarding the liability of the insurer 
but modified the amount thereof by reduc- 
ing it to the statutory limits of $5,000 and 
$10,000.—Farm Bureau Automobile Insur- 
ance Company v. Martin et al. New Hamp- 
shire Supreme Court. December 4, 1951. 
37 AuToMoBILE Cases 798. 


Vandalism Means Wanton 
or Malicious Act Intended 
to Damage or Destroy 


About 8:00 o’clock on a Sunday morning 
the assured parked his automobile in front 
of his house. The car was headed down- 
grade with its left front wheel “turned in 
as far as he could turn it” up against the 
curb and with the emergency brake “pulled 
up tight.” The automobile was in the same 
Position two hours later at 10:00 o'clock. 


Automobile 


The assured, who was in his house, “heard 
the ordinary street noises with kids play- 
ing around the street there.” At about 
10:30 he heard “a door slam” and in two 
or three minutes was told by a young boy 
that the automobile was at the bottom of 
the hill “smashed against a tree.” The 
automobile was found in a damaged con- 
dition down the hill with the brake on 
and against a tree some 300 feet from where 
it had been parked. 


Loss by collision was not insured against, 
but the policy provided that “loss caused 
by .. . theft [or] vandalism . 
shall not be deemed loss caused by col- 
jf 


After a directed verdict for the insurer 
the assured appealed. 


“To prove that the damage to the auto- 
mobile came within the coverage of the 
policy, the burden was on the plaintiff to 
show that the collision with the tree was 
caused by theft or vandalism,” the review- 
ing court began. 


“It is settled that theft means the taking 
and carrying away of the personal prop- 
erty of another with the intent unlawfully 
to deprive that other permanently of the 
use of it. . Vandalism is a term of less 
definite meaning. Originally it meant the 
barbaric and ruthless destroying or spoiling 
of something venerable, artistic, or beauti- 
ful. As used in the policy in question which 
insures against damage to the automobile 
we think the term refers to such wanton 
and malicious acts as are intended to dam- 
age to destroy the property insured. 


[he evidence in the instant case would 
not warrant a finding by the jury that the 
plaintiff's automobile was caused to collide 
with the tree by reason of either theft or 
vandalism. It could be found that the 
automobile had been caused to move from 
its position by reason of human interven- 
tion. But there was no greater probability 
that the force which caused the automobile 
to move was applied intentionally by a thief 
or vandal than, for example, by some negli- 
gent act of the operator of another auto- 
mobile or the act of a child in play. The 
evidence leaves the cause of the impulse to 
the automobile a matter of speculation, con- 
jecture, and surmise. In our opinion 
there was no error in directing a verdict 
for the defendant.”—Rich v. United Mutual 
Fire Insurance Company. Massachusetts Su- 
preme Judicial Court. Suffolk. November 
29, 1951. 37 AutomosILE Cases 863. 
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Other Helpful, Informative 
CCH Magazines 


TAXES—The Tax Magazine 


This magazine is published to promote sound thought in 
economic, legal, and accounting principles related to all 
federal and state taxation. . . . To this end it contains 
signed articles on tax subjects of current interest, reports 
on pending tax legislation, court decisions and admin- 
istrative rulings relating to tax laws, and other tax in- 
formation, book reviews, etc. . . . The editorial policy 
is to allow frank discussion of tax issues. Subscription Recent Tax Topics: 


rate—$6.50 for 12 monthly issues. Write for sample copy. oe _ 

ection 
Alimony trusts 
Oil and gas lease taxes 
Excess profits tax 
Estate planning 
Voluntary disclosures 
Involuntary conversions 
Tax advantages of gifts 


Food Drug Cosmetic Law Journal 


Essentially, the purpose of the Journal is to stimulate and | 

facilitate the exchange of professional views in a highly 

specialized field of law. Each issue presents signed arii- 

cles—by specialists, public officials, and other authorities 

—on legal problems involved in the preparation, pack- 
' Recent Subjects Featured: aging, labeling, storage, and distribution of foods, with 
Standard making respect to nutrition, health, and the general public wel- 
a eaten fare, in addition to notes on legislative, administrative 
Chemical additives and judicial developments. Issued monthly; subscription 
arc omaha anna rate—$10 a year, including binder for year's issues. 
Fraud in food cases Sample copy sent on request. 


Barbiturate control 
False advertising 


Labor Law Journal 


Specifically designed and edited to promote sound think- 
ing on labor law problems, the Labor Law Journal presents 
timely articles concerned with the intimate and complex 
relationship of Law, Labor, Government, Management, 
and Union. Each month, the Journal brings you the serious 
‘thinking, the reasoned conclusions, the viewpoints, and 
attitudes of leaders of thought and action—on significant, 
pivotal labor law problems. Specialists in the field treat 
currently troublesome phases of labor law in factual, 
hard-hitting articles. No punches are pulled—nothing is 
“slanted."’ Issued monthly; subscription rate—$6 a year. 


Sample copy on request. 
All Published by 


In Recent Articles: 
@ Escalator clauses 
@ Arbitration 
Secondary boycotts 
Consumers’ price index 


MERCE., CLEARING, HousE.,. INC.., Disafiiliation 


ARR LR Frannie? “Adamant? Pension Pp Jans 


PUBLISHERS OF TOPICAL LAW REPORTS Contract disputes 


214 N. MICHIGAN AVE., CHICAGO 1, ILL. Non-Communist affidavits 
Bargaining in good faith 


When requesting sample copies, please address JIV3 





